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IDENTITY AND INTEREST OF THE AMICI CURIAE


1. 
The Southern California Association of Non-Profit Housing (SCANPH) is a non‑profit membership organization dedicated to the production, preservation and management of affordable housing for low‑income persons.  Founded in 1989, SCANPH currently has over 500 members located throughout Southern California, including Los Angeles, Orange, Riverside, San Bernardino, Ventura and Santa Barbara counties.  A number of SCANPH’s members have purchased and rehabilitated housing projects subsidized under the federal 236 and 221(d)(3) programs involved in this action with the goal of maintaining the supply of affordable housing for low-income tenants.


 2.
The Non-Profit Housing Association of Northern California (NPH) is a non‑profit housing association dedicated to preserving, developing, and managing affordable housing, along with appropriate supportive services, to improve the lives of those in need and enhance communities through the support and promotion of non‑profit housing development corporations.  NPH’s members own thousands of rental units subsidized under the federal 236 and 221(d)(3) programs throughout northern California.

3.
The California Coalition for Rural Housing (CCRH) was formed in 1976 and is one of the oldest state low-income housing coalitions in the country.  CCRH’s membership includes affordable housing developers and operators and tenant advocates throughout California whose clients would be affected by a determination that local or state laws were preempted by 12 U.S.C. §4122.  Part of CCRH’s mission is to inform tenants of low-income housing about the protections contained in both federal and California laws, including those related to the prepayment of federally subsidized mortgages.  

4. Van Thai and Susan Shapiro are low-income single parents who rent apartments at North Park Apartments (NPA) in Chatsworth, California.  NPA’s owner, like appellant Topa, asserts the Los Angeles City Rent Stabilization Ordinance (LARSO) is preempted by federal law and seeks to impose individual rent increases of up to $274 per month throughout the 193-unit apartment complex.  Ms. Thai and Ms. Shapiro filed an action in Los Angeles Superior Court to enjoin those rent increases and declare that federal law does not preempt the LARSO.  Thai v. Lurline Gardens Ltd. Housing Partnership, L.A. Superior Court case no. BC 260934.  That action has been stayed pending the outcome of this appeal, as this court’s ruling will have a direct and likely dispositive effect on that action.

INTRODUCTION

The District Court judgment that federal law does not preempt the Los Angeles Rent Stabilization Ordinance (LARSO) should be affirmed.  Contrary to the claims of appellant TOPA Equities, Ltd. (TOPA), conflict preemption does not exist.  Congress created no “unfettered right” for owners to prepay their federally subsidized mortgages, as federal courts have repeatedly held in denying hundreds of similar claims, because regulations permitting prepayment also cautioned that they could be changed.  Nor was protecting TOPA’s speculative real estate appreciation a congressional goal of the 236 program, which was designed for both profit and nonprofit developers, providing primarily tax incentives and other benefits unrelated to appreciation for those seeking profit.

Moreover, conflict preemption cannot be shown because LARSO does not interfere with TOPA’s ability to prepay.  It simply treats prepaying owners the same as others, setting rents at the last amount charged.  And, contrary to TOPA’s claim that LARSO’s maximum rent rules unfairly prejudice them, LARSO does not deny unrestricted rent increases, it only delays them one tenancy, just as it does for any other owner first entering LARSO.  LARSO also provides a mechanism to allow owners to obtain rent increases at any time to receive a reasonable return or pay for maintenance and repairs.

Express preemption cannot be shown because TOPA waived its claim by not pursuing that issue below.  Even if it could raise that issue, TOPA prepaid under a statute that has no preemption provision.  Moreover, because LARSO is an ordinance of general applicability, it is not preempted by the statute on which TOPA relies.

I. STATUTORY BACKGROUND

A.
The 236 Program

As the trial court recognized, “The goal of the national housing policy is to provide ‘a decent home and a suitable living environment for every American family.’”  Memorandum and Order (filed Apr. 8, 2002) (Order) at 2 (citing 42 U.S.C. §§1441, 1441a(a); 12 U.S.C. §1701t); Appellant’s Excerpts of Record (ER) 1560.  One way the government tried to meet this goal was through the 236 program.  12 U.S.C. §1715z-1.  The 236 program “was enacted to provide for the private development of low income housing by subsidizing mortgage interest payments to private real estate developers, who would then agree to rent units to individuals whose income did not exceed certain levels, at rental rates below market.”  Forest Park II v. Hadley, 203 F.Supp.2d 1071, 1072 (D. Minn. 2002).  These subsidies “effectively converted what would have been a market-rate mortgage on the owner’s property into a 1% loan.”  Greenbrier (Lake County Trust Co. No.1391) v. United States, 40 Fed. Cl. 689, 693 (1998), aff’d, 193 F.3d 1348 (Fed. Cir. 1999).  Owners were allowed a 6% return on their initial equity investments.  Chancellor Manor v. United States, 51 Fed. Cl. 137, 140 (2001).  HUD also provided owners with mortgage insurance under the 236 program.  Greenbrier v. United States, 40 Fed. Cl. at 693.  In return for these benefits, “the owners promised to maintain affordability restrictions on the properties for as long as HUD’s insurance continued in effect.”  Id.
After Congress enacted the 236 program, HUD promulgated regulations that gave owners an option to prepay their mortgages after 20 years under certain circumstances.  24 C.F.R. §236.30 (1995), saved by 24 C.F.R. §236.1(c) (2002).  At the same time, however, HUD said these regulations could be changed.  24 C.F.R. §236.249 (1995) (“The regulations in this subpart may be amended by the Commissioner at any time and from time to time, in whole or in part . . . .”) (emphasis added); Greenbrier v. United States, 40 Fed. Cl. at 693-95. While this regulation assured lenders that HUD would not modify the regulations in a way that would adversely affect their interests, it did not make any such assurances to owners.  24 C.F.R. §236.249; Greenbrier v. United States, 40 Fed. Cl. at 694.


B.
ELIHPA, LIHPRHA and HOPE

In the mid-1980s many subsidized property owners sought to pay off their loans to leave the 236 program.  Greenbrier  v. United States, 40 Fed. Cl. at 695.  To help protect affected tenants, Congress enacted the “Emergency Low Income Housing Preservation Act of 1987” (ELIHPA), 12 U.S.C. §1715l note, and then the “Low Income Housing Preservation and Resident Homeownership Act of 1990” (LIHPRHA), 12 U.S.C. §4101 et seq.  Id.; Kenneth Arms Tenant Ass’n v. Martinez, 2001 U.S. Dist. LEXIS 11470, pp. *24-*26 (E.D. Cal. 2001).  These acts provided financial incentives for property owners to remain in the subsidized programs, 12 U.S.C. §4109, and also set forth a procedure to allow owners to prepay the mortgage and leave the programs.  12 U.S.C. §§4101(a), 4108.  They could not do so in areas that lacked adequate affordable housing (12 U.S.C. §4108), such as Los Angeles.  L.A. Mun. Code §151.01 (recognizing city’s “critically low vacancy factor”); ER 378; Cienega Gardens v. United States, 265 F.3d 1237, 1241-44, 1246-48 (Fed. Cir. 2001) (finding that it would have been futile for several owners in Los Angeles to apply to prepay under LIHPRHA in part because the city lacked affordable housing).  LIHPRHA required owners who wanted to prepay their loans to submit a “notice of intent” and then a “plan of action” for HUD approval.  12 U.S.C. §4108(a); Kenneth Arms Tenant Ass’n v. Martinez, p.*24.  A plan of action could only be approved if HUD found that prepayment (1) would not materially increase current tenants’ economic hardship or (2) leave an inadequate supply of comparable housing for lower-income and minority families in the community.  12 U.S.C. §4108(a); Cienega Gardens v. United States, 265 F.3d at 1241.  Therefore, most owners had to remain in the program in exchange for generous federal incentives such as higher rents and subsidies and insurance for equity take-out loans.  12 U.S.C. §4109.

LIHPRHA preempts state and local laws to the extent they are inconsistent with LIHPRHA, apply only to owners prepaying under LIHPRHA, or inhibit prepayment of federal mortgages.  12 U.S.C. §4122(a).  LIHPRHA does not, however, preempt rent control laws applicable to both federally assisted and nonassisted housing.  12 U.S.C. §4122(b).

In 1996 Congress passed the “Housing Opportunity Extension Act of 1996” (HOPE), Pub. L. No. 104-120, §2, 110 Stat. 834.
  Greenbrier v. United States, 40 Fed. Cl. at 695.  HOPE superceded LIHPRHA’s prepayment restrictions and allowed owners to “prepay their mortgages without prior HUD approval, so long as the owners agreed not to raise rents for 60 days.”  Greenbrier v. United States, 40 Fed. Cl. at 695.  In 1996 Congress also began reducing LIHPRHA funding and in 1999 terminated funding entirely.  Kenneth Arms Tenant Ass’n v. Martinez, p. *25.  Thus, as TOPA admits, it left the 236 program pursuant to HOPE, not LIHPRHA.  Appellant’s Opening Brief (AOB) at 7.

When the 20-year period began to expire, scores of owners sued the United States in the U.S. Court of Federal Claims asserting, as TOPA does here, an “unfettered right” to prepay that the federal government could not abridge.  Greenbrier v. United States, 40 Fed. Cl. at 695.  These claims were denied based on, among other reasons, the fact that the option to prepay was established by regulations – not Congress or a statute – and those regulations also provided that the prepayment option could be eliminated by changes to the regulations.  Greenbrier v. United States, 40 Fed. Cl. at 695-96; Lurline Gardens Ltd. Housing Partnership v. United States, 37 Fed. Cl. 415, 420 (1997); Cienega Gardens v. United States, 194 F.3d 1231, 1234 (Fed. Cir. 1998).  The one case that held otherwise, Cienega Gardens v. United States, 33 Fed. Cl. 196 (1995), was later repudiated by the court that issued it in Greenbrier v. United States, 40 Fed. Cl. at 695-96, and reversed by the Federal Circuit Court of Appeals in Cienega Gardens v. United States, 194 F.3d at 1234.


C.
LARSO

LARSO applies to all multiunit residential apartment complexes built before 1978 in the city of Los Angeles except those receiving federal, state or local subsidies.  L.A. Mun. Code §151.02 (defining “Rental Units,” ¶ 5); ER 382-84.  Once the complex stops receiving the subsidy, LARSO applies.  Id.  LARSO limits the amount a landlord can increase the rent annually.  L.A. Mun. Code §§151.04, 151.06; ER 387, 390-95.  When a tenant moves out of a controlled unit, or is evicted for nonpayment of rent or certain other reasons, the unit is decontrolled, and the owner may raise the rent to any amount he chooses.  L.A. Mun. Code §151.06(C); ER 391.  In addition, LARSO allows an owner to petition for an increase in rent at any time – even upon prepayment of a 236 mortgage – if the rents allowed do not give an owner “a just and reasonable return.”  L.A. Mun. Code §151.07(B)(1); ER 409-12.  The owner may also petition at any time for an increase to pay for capital improvements, rehabilitation costs, or seismic improvements.  L.A. Mun. Code §151.07(A)(1), subds. (a), (b), (c); ER 399-402.

In 1990, the Los Angeles City Council amended LARSO “to clarify what has always been the intent of the City Council” that rental units that had been exempt from LARSO because of federal, state or local regulation became subject to LARSO when that regulation ended and the rents were not decontrolled in the transition period.  L.A. City Ord. No. 166320, §4 (approved Oct. 17, 1990); ER 58.  This ordinance was “not intended [to make] substantive changes in the law.”  Id.  TOPA admits it is regulated by LARSO after it prepays, but asserts it can decontrol its units upon prepayment.  AOB at 27, n.3, 35, n.8.  Thus, because LARSO allows rents to be decontrolled when a tenant voluntarily moves or is evicted for certain reasons, LARSO does not prohibit TOPA from decontrolling a rental unit, it only delays that decontrol, usually for one tenancy.

The policies underlying LARSO, to preserve sufficient affordable housing, are the same as those of LIHPRHA.  For example, LIHPRHA did not allow an owner to prepay unless HUD determined that termination of the affordability restrictions would not “materially increase economic hardship for current tenants” or “involuntarily displace current tenants” unless there was comparable and affordable housing available.  12 U.S.C. §4108(a)(1).  It also prohibited prepayment unless HUD found that there was adequate affordable housing in the area.  12 U.S.C. §4108(a)(2).  

LARSO was enacted to address these same concerns.  In 1979 the city declared that “There is a shortage of decent, safe and sanitary housing in the City of Los Angeles resulting in a critically low vacancy factor.”  L.A. Mun. Code §151.01; ER 378.  Because of this housing shortage tenants could not find decent housing at affordable prices, causing hardships on senior citizens, persons on fixed incomes, and households of low and moderate income.  Id.  The city thus restricted rents  and found that deregulating rents would “lead to widespread exorbitant rent increases, and recurrence of the crisis, problems and hardships” that existed before rents were controlled.  Id.  LIHPRHA’s rule, that owners could not be released from federal affordability restrictions unless there was an adequate supply of affordable housing in the area, is consistent with the policy underlying LARSO: to preserve adequate affordable housing.  In fact, it was LIHPRHA, not LARSO, that prevented owners from prepaying their federally insured mortgages in Los Angeles.  Cienega Gardens v. United States, 265 F.3d at 1241-44, 1246-48 (finding that it would have been futile for several owners in Los Angeles to apply to prepay under LIHPRHA because of the lack of affordable housing in the city and HUD’s limited discretion under LIHPRHA).
  

II. THERE IS NO IMPLIED PREEMPTION BECAUSE (A) TOPA NEVER HAD AN “UNFETTERED RIGHT” TO PREPAY, (B) LARSO PERMITS RENT INCREASES TO GIVE OWNERS A REASONABLE RETURN AND PAY FOR REPAIRS, AND (C) PROTECTING SPECULATIVE APPRECIATION WAS NOT A PURPOSE OF THE 236 PROGRAM

A. The United States Court of Federal Claims has Consistently Rejected the Argument That Owners had a Right to Prepay Their Federally Subsidized Mortgages

State law is preempted to the extent it conflicts with federal law.  Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372 (2000).  Preemption will be found “where it is impossible for a private party to comply with both state and federal law and where under the circumstances of a particular case, the challenged state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”  Id. at 372-73 (citations, brackets and internal quotation marks omitted).  “What is a sufficient obstacle is a matter of judgment, to be informed by examining the federal statute as a whole and identifying its purpose and intended effects . . . .”  Id. at 373.

The lynchpin of TOPA’s implied preemption argument is its claim that HUD made “binding promises” that gave TOPA an “unfettered right” to prepay its federal mortgage.  AOB at 40-49, 53.  The U.S. Court of Federal Claims, which has adjudicated hundreds of these claims, has consistently rejected this argument.  Greenbrier v. United States, 40 Fed. Cl. at 695-96, 703.

TOPA admits that there was no congressional or statutory right to prepay the mortgage.  AOB at 43-44.  It also admits that the prepayment option derived solely from HUD’s regulatory role.  AOB at 41-44; 24 C.F.R. §236.30.  As the Court of Claims repeatedly ruled, HUD did not give owners an unconditional right to prepay – it was done with the express proviso that the regulations could change.  24 C.F.R. §236.249; Greenbrier v. United States, 40 Fed. Cl. at 693-95; Lurline Gardens Ltd. Housing Partnership v. United States, 37 Fed. Cl. at 420.

In Greenbrier, 249 owners of housing subsidized under the 236 program and its predecessor, the 221(d)(3) program, claimed the U.S. breached its contracts under these  programs when it enacted ELIHPA and LIHPRHA because they interfered with the owners’ “unfettered rights” to prepay their mortgages.  40 Fed. Cl. at 690-91, 695.  The owners also claimed these statutes constituted a taking under the Fifth Amendment to the U.S. Constitution.  Id. at 691.

The court rejected both claims.  40 Fed. Cl. at 693-703.  In doing so, the court found that while “the prepayment term was prescribed by HUD regulations, those regulations provided that such terms were subject to amendment . . . .”  Id. at 700; see also id. at 694-95.  The court also pointed out that while the regulations “assured the lenders that HUD would not modify the regulations in a manner which would adversely affect their interests . . . no such provision was made with respect to the owners . . . .”  Id. at 694 (emphasis added).
  See also Lurline Gardens Ltd. Housing Partnership v. United States, 37 Fed. Cl. at 420 (parties bound by “regulation permitting regulatory amendment at any time”).

TOPA places much emphasis on Cienega Gardens v. United States, 38 Fed. Cl. 64 (Cienega III), which found the owners had a contractual right to prepay their federal mortgages.  AOB at 29, 44, 51-52, 54.  That opinion, however, was reversed by the Federal Circuit Court of Appeals in Cienega Gardens v. United States, 194 F.3d 1231, 1241-44 (“[I]t would have been inconsistent for HUD to have entered into the regulatory agreement if the agreement fixed the prepayment rights of the owners, in view of the express power to amend the Section 221(d)(3) and Section 236 program regulations at any time that was reserved to HUD, 

subject only to the caveat that mortgagees’ interests not be adversely affected.”).  Cienega III was also repudiated by the Court of Federal Claims in Greenbrier before its reversal.  40 Fed. Cl. at 701.  The Court of Claims noted that the contractual prepayment claim had been subject to conflicting opinions in that court, citing Cienega I and Lurline Gardens Ltd. Housing Partnership v. United States, 37 Fed. Cl. at 420.  The court followed Lurline Gardens and held that the owners did not have a right to prepay under either the 221(d)(3) or 236 program.  Greenbrier v. United States, 40 Fed. Cl. at 691.  TOPA’s claim that it had an “unfettered right” to prepay its mortgage is not supported by the relevant statutes or regulations or the cases that adjudicated these claims for hundreds of other landlords in the same circumstances.

TOPA also relies heavily on selected quotations of individual legislators and others, including TOPA’s own employees, about the intent of the relevant statutes.  See, e.g., AOB at 7 (relying on declaration of TOPA vice president), 9, 10 (quoting individual legislator), 11 (quoting attorney for housing association).  This reliance is misplaced.  The Ninth Circuit “relies on official committee reports when considering legislative history, not stray comments by individuals or other materials unrelated to the statutory language or the committee reports.”  Hertzberg v. Dignity Partners, Inc., 191 F.3d 1076, 1082 (9th Cir. 1999).  “The statements of individual legislators are entitled to little, if any, weight.”  Coalition for Clean Air v. U.S. Environmental Protection Agency, 971 F.2d 219, 227 (9th Cir. 1992) (citations omitted).  There are no committee reports providing the necessary legislative history to support TOPA’s self-serving definition of congressional intent.

B.
LARSO Allows Owners to Apply for an Increase in Rents at Any Time to Receive a “Just and Reasonable Return” or to Pay for Repairs or Improvements


TOPA makes four related arguments that LARSO is impliedly preempted by LIHPRHA.  AOB at 50-60.  Each lacks merit.  TOPA first asserts that “By forbidding those who prepay from raising rents to market, the LARSO Amendments render illusory” the prepayment option and “deprive owners of their right to reap the benefits from any appreciation in value.”  AOB at 50-51.  TOPA next asserts that LARSO causes prepaying owners to be “locked into all of the financial burdens of the federal program while receiving none of the benefits.”  AOB at 57.  TOPA is incorrect.  LARSO does not prevent prepayment; in fact, TOPA did so.  Nor does LARSO prevent owners from raising their rents to market rate, it only delays their increases because LARSO allows unrestricted rent increases after a tenant voluntarily vacates or is evicted for certain reasons.  L.A. Mun. Code §151.06; ER 390-95.  In addition, LARSO allows rent increases at any time – even during the first tenancy after prepayment – if the current rents do not provide the owner with “a just and reasonable return” on the unit.  L.A. Mun. Code §151.07(B); ER 409-12.  Thus, after the owner has reaped the benefits of a 1% interest rate for 20 or more years, it can seek an increase in rents to any amount it can show are needed to give the owner a “just and reasonable return.”


TOPA next asserts that “LARSO would destroy the financial viability” of prepaying projects because the owners will not be able to charge rents sufficient to “make necessary capital improvements”.  AOB at 58.  This too is incorrect.  LARSO expressly permits owners to seek increases for capital improvements and other repairs to their buildings.  L.A. Mun. Code §151.07(A); ER 399-402.


Finally, TOPA asserts that LARSO undermines Congress’s objective “to create and preserve the nation’s low-income housing stock” because it prevents TOPA from raising rents and forcing moderate income tenants to move.  AOB at 59-60.  As a result, TOPA argues, moderate income tenants will take rental units that might otherwise be available to low-income tenants with Section 8 rent subsidy vouchers.  AOB at 60.  This claim fails because low-income tenants in prepaying buildings already have rental units for their vouchers.  In addition, nothing assures that TOPA would rent the vacated units to Section 8 tenants; to the contrary, TOPA’s desire to maximize profit indicates it would raise the rent above that affordable by a Section 8 tenant.  Contrary to TOPA’s claim, by regulating the rents upon prepayment, LARSO keeps more housing units affordable in the city – consistent with the goals of both LIHPRHA and LARSO.

C.
Protecting Speculative Appreciation Was Not A Congressional Purpose of the Section 236 Program, and Federal Law Provided Numerous Other Benefits to Owners
In addition to the 236 program’s benefits, private investors participated for several other important reasons.  TOPA and its amicus describe a “public-private partnership” whose purpose was providing housing while ensuring private profits, particularly from realizing appreciated gains.  AOB at 6-7, 10-11, 21; Brief of Amicus Curiae Affordable Housing Management Ass’n, etc. at 20-25.  While such gain is the hope of any profit-motivated investor, inferring that ensuring such gain was Congress’s purpose is unsupported by the overall economic structure and legislative history of these federally supported transactions.

Owners profit in real estate from several sources beyond capital appreciation, including development fees, cash flow from operations, various fees for services charged as expenses in the HUD-approved rents, tax benefits, and principal amortization of debt.  The 236 program restricted distributable cash flow to 6% of initial equity (also included in HUD-approved rents), placing any excess in restricted accounts for HUD-approved capital expenses.  Because prepayment and refinancing was restricted for at least 20 years, 236 owners looked primarily to management fees and tax benefits to provide profits after rent-up.  See Blitzer v. U.S., 684 F.2d 874, 877, n.1 (Ct. Cl. 1982), citing a typical private placement memoranda used to market limited partnership shares:  “It is anticipated that most of the financial advantages, if any, to a prospective investor ... will be in the form of federal income tax benefits resulting from the pass through to each Limited Partner of his share of the partnership losses....”

More importantly, protecting capital appreciation was not a fundamental purpose of Congress.  Congress opened the 236 program to non-profit developers, with 100 percent financing, so financial viability for ordinary operations, without reliance on any uncertain appreciation, was essential.  After rent-up, costs were covered by permitting rent increases for increases in HUD-approved operating expenses.  24 C.F.R. §§245.305 et seq. (2002).  Congress’s program goal of attracting private investment was accomplished by features explicitly provided by federal statutes – the combination of mortgage insurance, interest reduction subsidies, and “tax shelter” benefits, not speculative long-term capital appreciation.

The prime incentives were real estate tax shelter benefits, which required many features, including the availability of non-recourse debt in taxpayer basis, syndication of equity through limited partnerships that allowed developers to sell tax losses that wealthy investors with limited liability could use to offset other income, accelerated depreciation schedules creating large paper losses, and the ability to convert ordinary income to capital gain taxed at lower rates upon sale or refinancing.  See, e.g., Blitzer v. U.S., 684 F.2d at 895 (recounting various financial and tax benefits available to 236 owners).  This dominant role of tax incentives in the 236 program has also been recognized by policy makers
 and commentators.
  

The net effect of these tax incentives and the 236 program was to attract substantial debt and equity capital by greatly leveraging the impact of small initial investments.
  TOPA’s self-serving characterization of Congress’s purpose as protecting capital appreciation through unrestricted prepayment rights is therefore unsupported by both investor behavior and Congress’s statutes governing the 236 program and related tax laws.
IV.
TOPA'S express preemption argument fails because TOPA waived it below, TOPA DID NOT PREPAY UNDER LIHPRHA, AND LARSO is a statute of general applicability

A. TOPA has Waived its Right to Argue Express Preemption by Failing to Raise it Below

As a general rule, an appellate court will not hear an issue raised for the first time on appeal. Idaho Watersheds Project v. Hahn, 307 F.3d 815, 830 (9th Cir. 2002) (the Ninth Circuit will “not consider matters raised for the first time on appeal”).  Here, as the District Court ruled, TOPA did not raise the express preemption argument at the trial level, and therefore waived it.  ER 1567 (Order at 9) (“TOPA does not invoke express preemption… consequently, we view TOPA’s argument as only raising conflict preemption”).  A review of the record below confirms that TOPA asserts only that conflict preemption applies.  ER 137-152 generally (TOPA’s Trial Brief).

TOPA makes three arguments to challenge the District Court’s waiver ruling.  TOPA argues that the waiver ruling is wrong and it should be allowed to raise an express preemption argument now because: (1)  the categories of preemption are not “rigidly distinct,” (2) TOPA did advance an express preemption argument below, and (3) the argument is preserved because the District Court ruled on it.  AOB at 30, n.5.  None of TOPA’s arguments has merit.

TOPA’s claim that the categories of preemption are not “rigidly distinct” is undermined by its own record.  TOPA’s briefs below go to great pains to explain that there are three separate and distinct types of preemption recognized by the Supreme Court: express, field, and conflict preemption.  ER 138; 137-152 generally (Joint Brief).  It is contradictory to now claim that the categories of preemption are not distinct when TOPA knew of but intentionally chose not to raise express preemption. 

TOPA’s claim that it advanced an express preemption argument at trial is not accurate. TOPA cites ER 144-45 for this claim.  Those pages, however, are merely part of TOPA’s main argument that “Conflict Preemption Applies.”  ER 139, 145 (“Thus, an examination of the plain statutory language and of Congressional statements contained in House Report demonstrate that LARSO conflicts with Congress’ prepayment scheme.”) (emphasis added).  Even if TOPA had raised express preemption, TOPA’s subsequent concession that it is only arguing conflict preemption bars it from raising express preemption on appeal.  ER 1567; United  States v. Patrin, 575 F.2d 708, 712 (9th Cir. 1978) (if the issue was raised below but subsequently “conceded by the party seeking to revive it on appeal,” the party is barred from raising that issue on appeal).

Finally, TOPA’s assertion that the express preemption argument is preserved because the District Court ruled on that issue is simply wrong.
  The District Court did not rule on the merits of that issue, but merely that express preemption does not apply because TOPA did not prepay under LIHPRHA.  ER 1567.  TOPA therefore waived its right to raise express preemption on appeal.

B. Because TOPA Did Not Prepay Under LIHPRHA, LIHPRHA’s Express Preemption Provision Is Inapplicable

TOPA seeks to use the express preemption provision of the LIHPRHA to invalidate Los Angeles’s exercise of its police power to regulate housing conditions.  As the court below recognized, however, LIHPRHA does not apply because TOPA prepaid under HOPE.  Because the HOPE statutes have no preemption provisions and TOPA did not prepay under LIHPRHA, it cannot claim express preemption under any of them. 

While operative, because LIHPRHA allowed owners to prepay only in narrow circumstances, it usually provided substantial federally funded financial 

incentives to remain in the program.  The purpose of its preemption provision was to prevent local governments from singling out LIHPRHA properties for disadvantageous treatment that would reduce federal preservation incentives where Congress was willing to foot the bill.

When federal funding for all LIHPRHA-eligible properties ceased and unrestricted prepayments were authorized, Congress did not intend that a solitary component, the express preemption provision, remain effective for properties not participating in LIHPRHA.  The statute itself preempts only those state and local laws that are “inconsistent with any of the provisions of this subchapter.” 12 U.S.C. §4122(a)(3) (emphasis added).  About 100,000 units received more than $1.5 billion of LIHPRHA incentives before Congress stopped funding it.  Since it was never repealed, LIHPRHA still applies to approved plans that received LIHPRHA benefits.  But because TOPA’s complex, Morton Gardens, did not receive LIHPRHA’s incentives, there is no LIHPRHA provision with which LARSO can be “inconsistent.”  

In addition, when enacting LIHPRHA, Congress knew and specifically approved of numerous state and local public policies suited to local housing conditions, like that in Los Angeles, to address the threatened loss of federal housing.  The first of these state and local initiatives were enacted prior to LIHPRHA in several states and two cities.
 Congress specifically cited these laws approvingly: 

In the event of prepayment, HUD would have several tools to protect the existing tenants and assist the affected community in replacing the lost stock. The tenant protections build upon provisions contained in the House bill as well as in State laws such as the Maryland Assisted Housing Preservation Act.

Since then, other state and local laws have been developed in response to the risk posed by Congress’s failure to fully fund LIHPRHA and authorization of prepayments by non-LIHPRHA owners, or by the more recent wave of expiring project-based Section 8 contracts.
  In referencing existing state preservation laws, Congress explicitly ratified the authority of states and cities to have adopted their existing laws, as well as newer preservation initiatives.
  It would be inconceivable to find that Congress simultaneously intended to expressly preempt the very same laws which it sought to “build upon.”  

Moreover, LIHPRHA and HOPE authorize two entirely different transactions.  LIHPRHA allowed prepayment only with HUD approval in narrowly defined circumstances, thus almost invariably requiring federally funded incentive plans for continued affordability.  HOPE allowed prepayment without prior HUD approval and without any funding for continued affordability. Congress did not intend to preempt state and local regulation of Morton Gardens under LIHPRHA when TOPA prepaid without those restrictions under an entirely different law.

The District Court held that §4122 was inapplicable because TOPA prepaid under HOPE.  Order at 9; ER 1567.  TOPA offers no supportable reason why the District Court’s straightforward logic should not be affirmed.  

The District Court’s sound reasoning has found accord elsewhere.  In Kenneth Arms Tenant Ass’n v. Martinez, 2001 U.S. Dist. LEXIS 11470, the court rejected the owner’s attempt to use §4122 as a shield against the tenants’ claim of noncompliance with California’s notice law
 because the owners similarly failed to execute a LIHPRHA prepayment or incentive plan:  “the prepayment scheme followed by the Owners is that embodied in HOPE, permitting mortgage prepayment without HUD approval, rather than LIHPRHA with its restrictions.  Given the above, the court concludes that the preemption provision of LIHPRHA, 12 U.S.C. §4122, does not govern . . . .” Id., pp. *25-*26.  A third federal court has recently used similar reasoning in rejecting an owner’s preemption challenge to Minnesota’s notice law:  because “the property at issue in this case was not involved in the LIHPRHA program prior to 1996, the provisions of §4122 are not implicated.”  Forest Park II v. Hadley, 203 F.Supp.2d at 1075‑76, on appeal, Nos. 02-2445, 02-2609 (8th Cir., pending Jan. 2003).

Since 1990, no court has accepted the outlandish proposition that critical state and local regulatory initiatives are preempted by a solitary provision of a comprehensive federal program that has become virtually a dead letter for unfunded properties.  Congress has expressed no intention to preclude state and local legislation to regulate housing conditions as determined appropriate for local market conditions.  Such a hands-off policy is consistent with long-standing traditions concerning the allocation of regulatory responsibility for rental housing conditions in general and landlord-tenant laws in particular.

C.
LARSO is Not Expressly Preempted Under LIHPRHA Because LARSO is a Statute of General Applicability


Assuming TOPA may argue express preemption, its claim fails because generally applicable statutes such as LARSO are not subject to LIHPRHA preemption.  12 U.S.C. §4122(b) (local laws of general applicability are not preempted). 


TOPA claims that the 1990 amendments to LARSO do not constitute a statute of general applicability, and are therefore preempted, because the amendments allegedly (1) target units that are exiting federally subsidized programs by setting initial rents at the amount of rent charged just prior to prepayment and (2) deprive owners who prepay the right exercise “vacancy decontrol,” i.e., to raise their rents to market level when a unit is voluntarily vacated.  AOB at 36-37.  Neither argument is persuasive. 


Units entering LARSO by prepayment present a unique situation unforeseen in 1979 when the original LARSO was enacted.  Just because a specific amendment later clarifies application to unforeseen circumstances does not mean that the ordinance is targeted toward one group.

The 1990 amendments were designed to be consistent with the general purpose and the specific implementation of the original LARSO.  The purpose of the amendments is to “clarify what has always been the intent of the City Council” – that any unit not explicitly exempted from the LARSO is covered by it.  See, §4, 1990 Amendments to LARSO; ER 373, 359.  They simply clarified how unanticipated entry into LARSO of previously exempt units, including former federally subsidized units, would be treated.  

In addition, the 1990 amendments are entirely consistent with how LARSO treats all other rental units subject to LARSO.  LARSO and its 1990 amendments set initial “maximum rents” in three situations for units entering LARSO:  (1) units that were rented within six months before LARSO’s effective date, (2) units not rented in the six months before LARSO’s effective date but rented after it, and (3) formerly exempt units.  L.A. Mun. Code §151.02(I); ER 380-81, 371-72.  In each case, the maximum rent is the amount charged the last time the unit was rented.  Id.  The 1990 amendments use the same criteria to determine the maximum rents for prepaying owners as it does for all other owners.  

If the “maximum prior rent” rule results in an inequitable amount, as TOPA claims, LARSO provides a remedy.  LARSO allows TOPA to petition for an increase in rent at any time, including after prepayment, if the rents allowed do not provide “a just and reasonable return.”  L.A. Mun. Code §151.07(B)(1); ER 409-12.  TOPA did not take advantage of this remedy.  Instead, it now seeks special treatment, arguing that it may set initial rents at whatever level it wants even though no other unit subject to rent control in Los Angeles has that right. 

TOPA’s second argument, that the 1990 amendments deprive owners who prepay of the right to “vacancy decontrol,” while all other landlords allegedly have this right, is equally without merit.  AOB at 36-37.  TOPA’s argument is misleading because the 1990 amendments did not eliminate vacancy decontrol rights for TOPA.  They merely clarified that TOPA can exercise vacancy decontrol, just like any other unit under LARSO, whenever any tenant in place after TOPA prepays then leaves a unit.  TOPA’s complaint with the vacancy decontrol rules only concerns its ability to impose an unregulated rent increase immediately after it exits the federal subsidy program and enters LARSO.  L.A. Mun. Code §§151.02, 151.06(C); ER 380-83, 391.  

The 1990 amendments clarified that vacancy decontrol is not triggered by a unit exiting a federal program because tenants have no control over a landlord’s exit decision.  Vacancy decontrol under LARSO has always applied only when a tenant voluntarily leaves or is lawfully evicted in certain circumstances.  L.A. Mun. Code §151.06(C); ER 391-92.  It would not be consistent with the goals or other provisions of LARSO to allow vacancy decontrol when an owner prepays because the tenant may be a holdover from the federally subsidized unit or may be forced to move due to the owner’s huge rent increase, if unregulated.

Finally, the 1990 amendments do not target prepaying owners because they address various situations also unanticipated when LARSO was initially enacted, including converted student housing, public housing sold as private housing by housing authority, and Section 8 units after loss of subsidy.  L.A. Mun. Code §151.02; ER 379-86.  LARSO’s vacancy decontrol limitations are also applicable to many other situations.  For example, a landlord cannot decontrol upon termination of Section 8 housing, where a tenant is evicted because of nuisance, or when the tenant refuses to sign a lease.  L.A. Mun. Code §151.06(C), 151.90(A); ER 391-92, 413-17.

LARSO and its 1990 amendments are applicable to units in a consistent manner and for the common goal of maintaining affordable housing in Los Angeles.  As a statute of general applicability, it is not preempted.  12 U.S.C. §4122(b).

V.
CONCLUSION


The judgment of the District Court should be affirmed.
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  � After HOPE, Congress enacted similar prepayment authorizations between 1996 and when permanent authority was adopted in 1998. Pub. L. No. 104-134, § 101(e), Title II, paragraph entitled “Annual Contributions for Assisted Housing,” 110 Stat. 1321 (Apr. 26, 1996)  (FY ’96); Pub. L. No. 104-204, 110 Stat. 2874 (Sept. 26, 1996)  (FY ’97); and Pub. L. No. 105-276, §219, 112 Stat. 2461, 2487 (FY ’99 forward).  These statutes will collectively be referred to herein as “HOPE.”


  � The court did not determine whether LIHPRHA preempted LARSO.  Id. at 1247 (“The present appeal does not require us to rule upon whether LIHPRHA does indeed preempt LARSO.”).


  � The court rejected the takings claim as not ripe because plaintiffs failed to exhaust their administrative remedies.  40 Fed. Cl. at 702-03.  The Federal Circuit rejected the takings claim on the merits in Cienega Gardens v. United States, 265 F.3d at 1248-49.


  � For example, in a recent background report written for the Congressionally chartered Millennial Housing Commission, the tax motivation was described as follows:


Under prevailing (pre-1986) tax law, syndication of tax-shelter benefits was the primary vehicle for funding the [non-debt] portion of development cost ... 


Focus on tax losses. Investors derived the great bulk of their economic return from tax losses…. 


Millennial Housing Commission; Production and Preservation Task Forces, Background Paper: pre-LIHTC Affordable Housing – Historical Context, p.4 (2002) (available on-line at www.mhc.gov/papers/bpplah.doc).


  � “By keying housing investments to accelerated depreciation write�offs, however, Section 236 shortened the lifetime of an investor’s stake to 5 to 10 years….”  William Tucker, “The Source of America’s Housing Problem: Look in Your Own Back Yard,” Policy Analysis No. 127 (Feb. 6, 1990) (available at www.cato.org/pubs/pas/pa127.html).  See also Fialka, John, “A Tale of Contrasts: Two Buildings Show How Public Housing Slid Into Such a Mess,” The Wall Street Journal (Feb. 28 1995, national edition), at p. A1 (owner states that “investing in affordable [housing] projects is primarily tax�motivated”).


  � Another Section 236 provision often dramatically expanded ordinary leverage. While for-profit sponsors faced a 10 percent equity contribution (12 U.S.C.A. §1715z-1(j)(3) (West 2001), referring to 12 U.S.C.A. §1715l (d)(3) (West 2001)), this amount was often reduced or eliminated through HUD’s “Builder’s and Sponsor’s Profit and Risk Allowance.” HUD Handbook 4510.1, Rental and Cooperative Housing for Lower�Income Families � Section 4-9 (June, 1973), available on-line at <www.hudclips.org>.


  � TOPA cites United States v. Baxley, 982 F.2d 1265, 1268, n.5 (9th Cir. 1992) for this proposition.  However, Baxley does not hold that just because a District Court rules on a particular issue, that issue is not waived.  Baxley merely holds that an issue can be preserved for appeal by raising arguments and facts sufficient for the trial court to rule upon.


  � In providing for express preemption, Congress was clearly concerned with equitable treatment in the provision of federally funded incentives across the states, not state or local regulation of non-participating properties: “The [LIHPRHA] solution would recognize that a fair Federal preservation policy must apply uniformly to all affected properties regardless of location.  For that reason, the solution would preempt State and Local laws that target only prepayment projects for special treatment.”  �TA \s "H.R. Conf. Rep. No. 943, 101st Cong., 2d Sess. 458," \c 0�H.R. Conf. Rep. No. 943, 101st Cong., 2d Sess. 458, 460 (1990), reprinted in 1990 U.S.C.C.A.N. 6070. 


  � E.g., �TA \s "Md. Ann. Code of 1957, Art. 83B, § 9-101, et seq." \c 1 \l "Md. Ann. Code of 1957, Art. 83B, ' 9�101, et seq."�Md. Ann. Code of 1957, Art. 83B, §9�101, et seq. (1989 Md. Laws ch. 96) (West 2002); �TA \s "R.I. Gen. Laws § 34-45-1 et seq. " \c 1 \l "R.I. Gen. Laws ' 34�45�1 et seq. "��TA \s "Minn. Stat. § 504B.255" \c 0�Minn. Stat. §504B.255 (1989 Minn. Laws c. 328, art. II, §5); �TA \s "310 Ill. Comp. Stat. § 60/3  " \c 1 \l "310 Ill. Comp. Stat. ' 60/3  "��TA \s "Cal. Gov’t. Code § 65863.11" \c 1 \l "Cal. Gov=t. Code ' 65863"�Cal. Gov’t Code §65863.11 (1990 Cal. Stat. c. 1437 (S.B.1908), §1, now Cal. Gov’t Code §65863.10) (West 2002). San Francisco Admin. Code §60.1, et seq. (added by Ord. 332-90, App. Oct. 3, 1990) (available on-line at www.amlegal.com/sanfran/viewcode.htm).


  �     �TA \s "H.R. Conf. Rep. No. 943, 101st Cong., 2d Sess. 458," \c 0�H.R. Conf. Rep. No. 943, 101st Cong., 2d Sess. 458, 466 (1990), reprinted in 1990 U.S.C.C.A.N. 6070 (emphasis added).


  �  E.g., �TA \s "Minn. Stat. Ann. § 471.9997" \c 1 \l "Minn. Stat. Ann. ' 471.9997"�Minn. Stat. Ann. §471.9997 (1998 Minn. Laws c. 389, art. 14, §6) (West 2002); �TA \s "Texas Govt. Code Annotated § 2306.185(f), et seq. " \c 1�Texas Govt. Code Ann. §2306.185(f), et seq. (added by 2001 Tex. Gen. Laws ch. 1367, §3.02) (West 2002)�TA \s "D.C. Code §§ 42-2851.01 et seq., 47-864 et seq. " \c 1 \l "D.C. Code '' 42�2851.01 et seq., 47�864 et seq. "�.


  � The Senate Committee report accompanying the Senate bill providing most of LIHPRHA also recognized the compatibility of state and laws with LIHPRHA, including rent control: “Local task forces have also considered the range of municipal responses (rent control, tax abatement, etc.) that can be taken alone or in conjunction with a federal preservation solution....” Sen. Rep. No. 316, 101st Cong., 2nd Sess. 1, 106 (June 8, 1990), reprinted in  1990 U.S.C.C.A.N. 5763, 5868 (emphasis added).


  � Cal. Gov’t Code §§65863.10 to 65863.13 (West 2002).
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