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[This is an excerpt from a longer memo about HUD mortgage sales.  The following sets forth arguments regarding HUD’s obligation in the disposition of these mortgages, and omits discussion of mortgage sales and details of the Rhode Island properties at issue.]

[As background, HUD sold a number of mortgages without affordability restrictions in violation the requirements of 12 USC 1701z-11(k)(1), HUD’s regulations at 24 CFR § 290.31 and HUD’s express intent that the agency will “only sell subsidized mortgages with FHA mortgage insurance or equivalent tenant protections.”  59 Fed. Reg. 17501, 4/13/94. ]

HUD will argue that it had “unfettered discretion”
 to sell the mortgages without insurance or other mechanisms to assure compliance with § 1701z-11(k), notwithstanding the statute and regulations, pursuant to 12 USC 1715z-11a:

(a) Flexible authority for multifamily projects 
During fiscal year 1997 and fiscal years thereafter, the 
Secretary may manage and dispose of multifamily properties owned by 
the Secretary, including, for fiscal years 1997, 1998, 1999, 2000, 
and thereafter, the provision of grants and loans from the General 
Insurance Fund (12 U.S.C. 1735c) for the necessary costs of 
rehabilitation, demolition, or construction on the properties 
(which shall be eligible whether vacant or occupied), and 
multifamily mortgages held by the Secretary on such terms and 
conditions as the Secretary may determine, notwithstanding any 
other provision of law. 
See, decision in Mays v. Cuomo, and HUD brief in Forest v. Martinez.  This statute was originally adopted as Section 204 of the 1997 HUD Appropriations Act, Pub. L. 104-204, 110 Stat. 2874, 2894 (1996).  Mays involved disposition of a project on which HUD had foreclosed without compliance with various provisions of 12 USC § 1701z-11 and HUD implementing regulations at 24 CFR Part 290.  The court held that the phrase “notwithstanding any other provision of law” preempted the statutes and regulations upon which plaintiffs relied and that the Secretary’s discretion was therefore “unencumbered by any statutory or regulatory guidelines.”  Mays, p. 10.  Thus there was no law to apply and judicial review was held precluded by 5 U.S.C. § 701(a)(2).

The Mays court’s decision was wrong for a number of reasons.

First, the phrase “notwithstanding any other provision of law”  is not dispositive.  In Re Glacier Bay, 944 F.2d 577, 582 (9th Cir. 1991).  Congress has not expressly repealed § 1701z-11(k).  Therefore, it is displaced by § 1715z-11a only if, and only to the extent, that it has been repealed by implication.  Glacier Bay, 944 F.2d at 581-583; Northwest Forest Resource v. Pilchuck Audobon Soc., 97 F. 3d 1161, 1166-67 (9th Cir. 1996).   Repeal by implication is not favored; it may be found only to the extent two statutes are in “irreconcilable conflict” with the new statute “clearly repugnant” to the old one, based on “clear and manifest” Congressional intent.  Northwest Forest at 1166; Glacier Bay at 581.  Implied repeal is to be found “only if no other construction is possible.”  Northwest Forest at 1167.  Implied repeal is especially disfavored when the claimed repeal relies on an appropriations act, as is the case with HUD’s claim based on § 1715z-11a.  Northwest Forest at 1166, citing TVA v. Hill, 98 S.Ct. 2279, 2299-2300 (1978).

When two statutes are capable of co-existence, the courts must regard each as effective, absent a clearly expressed Congressional intent to the contrary.  Radzanower v. Touche Ross & Co.,  96 S.Ct. 1989, 1993 (1976);  Morton v. Mancari, 94 S.Ct. 2474, 2483 (1974); Glacier Bay, 944 F.2d at 582.  Implied repeal is thus recognized only to the “minimum extent necessary to serve a clear and manifest demonstration of legislative intent.”  Northwest Forest at 1167; Glacier Bay at 582.  

Applying these principles, a number of courts have limited the reach of the phrase “notwithstanding any other provision of law.”  In Northwest Forest Resources, the 9th Circuit concluded that the “notwithstanding” provision in a statute generally requiring the sale of certain timber did not override the general statutes and specific regulations governing bidding in the sales of such timber.  The court held that the affected federal agencies, regardless of the “notwithstanding” language, were not required to ignore their general regulations relating to bidding on timber sales and thus not required to sell to other bidders in cases where the highest bidder had reneged.  The conflict between the statute and the agency regulations in Northwest Forest Resources was considerably sharper than that between § 1715z-11a and the HUD regulations.  In Northwest Forest Resources the statute mandated a particular result – sale of timber, and the agency relied on its regulations to avoid that result.  In this case, the statute does not mandate any particular result, only that the agency be able to exercise its discretion.  In adopting and continuing the regulations at 24 CFR Part 290, the agency has exercised its discretion, so that there is no conflict between the regulation and the statute.  (see discussion below). 

In E.P. Paup Co. v. Director, OWCP, 999 F.2d 1341, 1348-50, (9th Cir. 1993), the Court held that “notwithstanding” language did not preempt state law because it was possible to give effect to each.  Similarly here, because the regulations are promulgated at the agency’s discretion and can be repealed at any time through an exercise of HUD’s discretion, there is no necessary and irreconcilable conflict between the regulations and § 1715z-11a.  

In Lee v. Kemp, 731 F.Supp. 1101 (D.D.C. 1989) a very similar statute involving HUD disposition was at issue.  12 U.S.C. § 1710(g), relating to single family insured mortgages, provides that “notwithstanding any other provision of law,” relating to the disposition of real property, the Secretary shall have the power to sell, in his discretion, any properties conveyed to him.  The Court held that the goals and objectives of the National Housing Act nevertheless provided a meaningful standard for review and that the “very narrow exception” of § 701(a)(2) therefore did not apply and that HUD was required to take the National Housing Act goals into account in exercising its discretion under § 1710(g).   Lee, 731 F.Supp. at 1108-1111.  In an earlier decision in the Lee case, the court similarly concluded that in exercising its discretion, HUD was required to consider both the Fair Housing Act and the McKinney Act.  Lee v. Kemp,  698 F.Supp. 332, 338 (D.C.D. 1988).  Similarly, Russel v.Landrieu, 621 F.2d 1037 (9th Cir. 1980) involved plaintiffs’ allegation that HUD failed to consider the National Housing Act goals in disposition of a section 236 project.  HUD relied on 12 U.S.C. § 1713(l), which provides that “notwithstanding any other provision of law” relating to disposal of real property, the Secretary has the power to sell in his discretion, any property acquired by HUD.  The court held that a failure to consider the goals of the National Housing Act would, nevertheless, constitute an abuse of discretion.  Russel, 621 F.2d at 1042.  In Oregon Natural Resources Council v. Thomas, 92 F.3d 792 (9th Cir. 1996), a statute provided that “notwithstanding any other law” federal agencies were to expeditiously prepare timber sale contracts on certain land.  The statute went on to provide that the documents and procedures required for the sales were to be deemed to satisfy the requirements of a number of specific federal statutes including “all applicable Federal environmental and natural resource laws.”  The court noted that the “notwithstanding” language “is not always construed literally” (citing Paup and Glacier Bay) and harmonized that language with the language regarding deemed compliance with applicable environmental laws to construe the “notwithstanding” language to supercede only  environmental laws.
  In each of these cases, the “notwithstanding” language was held not to apply to statutory constraints on agency discretion or agency action which were not directly related to the subject matter of the “notwithstanding” provisions.  Under this approach, § 1715z-11a would not insulate the agency from the requirements that the agency consider the requirements of the Fair Housing Act, the National Housing Act goals, and the requirements of § 1701z-11(k) in exercising its discretion under § 1715z-11a.  This requirement that the agency take other Congressional enactments into consideration is consistent with the general rule limiting implied repeal to the minimum necessary to comply with clear and compelling evidence of Congressional intent. 

HUD argued in Forest that its interpretation of § 1715z-11a is entitled to deference under Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984).  However, Chevron deference is generally not accorded to agency positions not subject to notice and comment rulemaking.  Christensen v. Harris County, 120 S.Ct. 1655,      (2000).  While the lack of such rulemaking may not completely obviate Chevron deference (see, United States v. Mead Corporation, 121 S.Ct. 2164 (2001)), it seems unlikely that such deference is appropriate here because the agency’s position is actually contrary to its own regulations.  In fact, it appears that the agency’s position that § 1715z-11a supercedes its own regulations has been set out only in litigation briefs in which HUD is defending its failure to comply with its own regulations.  Such post hoc rationalizations are not entitled to deference. Burlington Truck Lines, Inc., v. United States, 83 S.Ct. 239, 246 (1962); Tradesmen Intern., Inc. v. N.L.R.B., 275 F.3d 1137, 1144 (D.C. Cir. 2002); Mayo v. Schiltgen, 921 F.2d 177 (8th Cir. 1990).

Second, an agency is required to comply with its own rules, even if the authorizing statute provides the agency with far more discretion than the agency provided itself in its rulemaking.  United States v. Nixon, 94 S.Ct. 3090, 3101 (1974);Vitarelli v. Seaton, 79 S.Ct. 968, 972-73 (1959); Service v. Dulles, 77 S.Ct. 1152, 1164 (1957); United States v. Shaughnessy, 74 S.Ct. 499, 503 (1954).  The federal courts have consistently applied this principle.  See, cases cited in Federal Digest 4th, Administrative Law, § 416.1.
 The situation in Shaughnessy, is typical of these cases and is described in Nixon:

…regulations of the Attorney General delegated certain of his discretionary powers to the Board of Immigration Appeals and required that Board to exercise its own discretion on appeals in deportation cases.  The Court held that so long as the Attorney General’s regulations remained operative, he denied himself the authority to exercise the discretion delegated to the Board even though the original discretion was his and he could reassert it by amending the regulations.

Nixon, 94 S.Ct. at 3101.  This case is no different.  Congress has provided HUD with discretion, notwithstanding other provisions of law which would otherwise constrain HUD’s discretion.  HUD has exercised that discretion by continuing regulations which require sale of mortgages with insurance.  As in these Supreme Court cases, HUD is bound by those regulations until HUD sees fit to change them. 

This conclusion is supported by the holding in Northwest Forest Resources, in which the conflict between the “notwithstanding” statute and the regulations was far sharper than that here.  Two other cases are also relevant.  In United States v. Dixie Carriers, 627 F.2d 736, 739 (5th Cir. 1980) and Golden Nugget, Inc. v. American Stock Exchange, Inc., the courts held the “notwithstanding” language to be ambiguous.  Likewise, here, it is ambiguous whether it was intended to override HUD’s regulations, as the court held in Mays, or rather to free HUD from Congressionally imposed constraints so as to permit the agency to exercise its discretion.  Given the general rules set out above, the latter interpretation should be preferred.

The third reason the Mays court was wrong is that the U.S. Constitution does not permit Congress to delegate to an agency the power to act “unencumbered by any statutory or regulatory guidelines.”  The Supreme Court has not found an unconstitutional delegation since two 1935 cases:  Panama Refining Co. v. Ryan, 55 S.Ct. 241 (1935); Schecter Poultry Corp. v. United States, 55 S.Ct. 837 (1935).  Yet these cases have never been overruled and the Supreme Court has subsequently used the principle that agencies may not be delegated “unbridled discretion” to narrow the construction of acts providing broad discretion.  Kent v. Dulles, 78 S.Ct. 1113 (1958).  Thus, either the Mays court is simply wrong in holding that HUD can act unencumbered by any statutory or regulatory guidelines” or § 1715z-11a represents an unconstitutional delegation of power to HUD.

� HUD’s position referenced by the Court in Mays.


� The result of this construction was that the court construed additional language providing for judicial review to apply to challenges under laws other than environmental laws and held that judicial review was barred under § 706(2)(a).  Thus, the court narrowly construed the “notwithstanding” language in order to find that the subject matter of the lawsuit was committed to agency discretion.


� We need to review these lower court cases.
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