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REASONS WHY ORAL ARGUMENT SHOULD BE HEARD


Appellant People to End Homelessness, Inc. (PEH) respectfully requests one half hour (30 minutes) for oral argument.  This appeal is not frivolous, nor have the issues it raises been authoritatively decided.  In fact, the issues raised are of the first impression in this Circuit, as well as the court below.  Furthermore, PEH feels the decisional process would be significantly aided by oral argument.  For these reasons, PEH requests that oral argument be allowed in this case.

JURISDICTIONAL STATEMENT

The District Court had jurisdiction pursuant to 28 U.S.C. §§ 1331(a) and 1343 because the action arose under the Constitution and laws of the United States.  The District Court also had supplementary jurisdiction over state law claims pursuant to 28 U.S.C. § 1367.

The Court of Appeals has jurisdiction pursuant to 28 U.S.C. § 1291 in that the District Court’s October 16, 2002 Order granting summary judgment is a final decision of the district court and that the District Court’s March 29, 2002 Order of Dismissal became a final order on October 16, 2002 pursuant to Fed.R.Civ.P. 54(b).

The District Court’s Order for summary judgment was entered on October 16, 2002 and the Notice of Appeal was filed on December 12, 2002. This appeal is timely pursuant to Fed.R.App.P. 4(a)(1)(B) as an agency of the United States is a party.

STATEMENT OF THE ISSUES

1. 
Whether the district court erred when it dismissed People to End Homelessness’ (PEH’s) claims against HUD for failure to state a claim for which relief may be granted on the basis that HUD’s provision of enhanced Section 8 vouchers in violation of HUD’s regulations at 24 C.F.R. § 401.602(c) was an exercise of discretion for which no remedy was available.

2.
Whether the district court erred when it dismissed PEH’s claims against HUD for failure to state a claim for which relief may be granted on the basis that the Administrative Procedures Act does not provide a remedy for HUD’s failure to take actions required by HUD’s Section 8 contract renewal policy.

3.
Whether the district court erred when it dismissed PEH’s claims against, and granted summary judgment for, parties who were necessary to the adjudication of PEH’s claims against HUD.

4.
Whether the district court erred when it dismissed PEH’s claims against, and granted summary judgment for, project owners who had violated 42 U.S.C. § 1437f(c)(8) on the basis that no effective remedy was possible.

STATEMENT OF THE CASE

This case involves the termination by the owners of federal contracts providing rent subsidies benefiting low income residents of four apartment projects in Woonsocket, Rhode Island.  The subsidies were provided under the federal Section 8 program, administered by the U.S. Department of Housing and Urban Development (HUD), under which low income residents pay 30% of their income for rent and the federal subsidy, paid to the owner, makes up the difference between the tenant contribution and the full rent charged by the owner.  A federal statute, adopted as part of a program to preserve the long term affordability of such housing, requires the owners to provide a year’s notice prior to termination of the subsidy contracts.  The owners of these projects, however, did not provide tenants with the year’s notice required by the federal statute.  The only notice that the contracts would be terminated was provided to tenants by the Woonsocket Housing Authority, not the owners, only six weeks prior to termination of the contracts.  This notice, given April 16, 2001, stated that the contracts would terminate on May 31, 2001.

HUD’s policy governing termination of these contracts requires that HUD determine whether adequate notice has been given.  If not, the owner is prohibited from raising the tenants’ rent until proper notice has been given and the full year notice period has elapsed.  The effect is to provide a meaningful consequence for failure to comply with the notice statute and to provide a substantial incentive for the owner to keep the Section 8 contract in effect during the notice period.  Otherwise, only the tenants’ 30% of income is available to the owner as rental income, the Section 8 contract having been terminated.  HUD’s policy also requires the agency to offer extension Section 8 contracts to owners who have not provided the full year’s notice.

When a contract expires, HUD regulations provide for individual Section 8 vouchers to be provided to the tenants, permitting them to move elsewhere or remain in place.  These vouchers also benefit owners by providing rent subsidy payments in the amount of the difference between the tenant’s contribution of 30% of income and the new market rent charged by the owner after contract termination.  However, the regulations provide that these vouchers be issued only after a proper termination notice has been given and the full year has expired.  Otherwise, the provision of voucher assistance to the tenants would result in an owner who has violated the notice requirement nevertheless collecting full rent from the building, rather than only the tenants’ 30% contribution, thus eliminating any incentive to comply with the notice requirement.

In this case, however, HUD incorrectly found that the notices provided by  the Appellee owners of these projects (“Owners”) met the requirements of the statute.  HUD failed to offer an extension contract until proper notices had been given and the full year elapsed.  And HUD provided voucher assistance to the residents immediately upon termination of the Section 8 contracts, thus facilitating and rewarding the owners’ violation of the notice statute.

Appellant People to End Homelessness (PEH) is a non-profit organization operating in Woonsocket whose mission includes preservation of affordable housing.  PEH operated under a contract with HUD requiring it to provide information and assistance to residents of buildings where Section 8 assistance might be terminated.  Because the inadequate notice prevented PEH from providing effective assistance to residents and from seeking alternatives to loss of the subsidized units, PEH initiated this litigation on May 30, 2001, seeking declaratory, and preliminary and permanent injunctive relief. 

A hearing on PEH’s motion for a temporary restraining order was held on May 31, 2001.  A temporary order was  granted and the defendants later agreed to be bound by this order for one year.  But this order only enjoined the Owners from increasing the tenants’ rent, or evicting them.  The court neither ordered HUD to comply with its regulations prohibiting issuance of enhanced vouchers until the year notice period had elapsed, nor to offer Section 8 contract extensions to the Owners.

On  July 26, 2001, HUD brought a motion to dismiss which was joined by the Owners on September 26, 2001.  The court granted these motions on March 29, 2002, except that claims against the Owners that they should be barred from evicting or increasing the rents of tenants until a proper notice had been given and the notice period elapsed were not dismissed.  All of the non-federal defendants moved for summary judgment on May 24, 2002 and the court granted this motion on October 16, 2002.

STATEMENT OF THE FACTS

I. Statutes and Regulations.


A. Section 8 subsidy programs.

At issue in this litigation is the Owners’ termination of contracts with HUD under the Section 8 program.  This program provides housing subsidies to private owners of rental housing for the benefit of low income tenants.  See 42 U.S.C. § 1437f(a)(2002).  Participating owners enter into a Section 8 Housing Assistance Payment contract with HUD.  The owner charges a “maximum monthly rent” approved by HUD but the low-income tenants pay only 30% of their income toward that rent.  The HUD subsidy makes up the difference.  42 U.S.C. § 1437f(c)(1)and(3)(2002).  This type of Section 8 rental assistance program is called “project based” because the subsidy contract is between an owner of a rental housing project and HUD and provides subsidy for the units in a specific project for the term of the contract.  See also Amended Complaint, ¶ 33, Appellant's Appendix (hereinafter "AA") at 17.  The Section 8 contracts were initially for a fixed term, typically 20 years.  

During the 1990s, Congress became concerned that provision of project based Section 8 subsidies had become too expensive, especially in projects like the ones at issue here, which also received HUD mortgage insurance.  In  1997, Congress enacted the Multifamily Assisted Housing Reform and Affordability Act (MAHRAA) to address this problem.  Pub. L. No. 105-65 (1997).  This statute provides that owners of such Section 8 projects may renew expiring contracts only if the rents received by the owner are reduced to levels equal to comparable market rate projects.  Id. at § 514(g), Appellant's Addendum (hereinafter "Addendum") at 22.  The statute also provides that in such cases, the underlying HUD mortgage may be restructured so that the project remains financially viable even with the reduced rents
.  Id. at § 513(a), Addendum at 18-19.  This program of Section 8 contract renewal with reduced rents and, possibly, restructured financing, is termed “mark to market.”  Immediately prior to the termination of the Section 8 contracts at issue here, the Owners were engaged in negotiations with HUD over the terms of a mark-to-market renewal of the contracts.   See discussion in Section II below.

If an owner decides not to renew an expiring project based Section 8 contract, the tenants in place at the time may be eligible for continued Section 8 assistance, but under a tenant-based subsidy program.  Under the tenant-based program, individual tenants receive Section 8 vouchers which they can use in any rental property which meets certain minimum HUD standards.   See 42 U.S.C. § 1437f(o)(2002).  If the owner of a qualifying property agrees to rent to a tenant with a voucher, then the owner enters into a Section 8 contract with a local public housing authority (PHA).  The owners charge their usual unsubsidized rents for the unit, the tenant pays 30% of income as their share of the rent, and the PHA pays the difference to the owner.  Id.  The subsidy funds to make up the difference between the owner’s rent and the 30% of income paid by the tenant flow from HUD

through the PHA to the owner.  In 1999, Congress provided for “enhanced” Section 8 vouchers for tenants of properties with terminating project-based Section 8 contracts.  The “enhanced” feature of these vouchers is intended to prevent displacement of tenants as a result of termination of project-based Section 8 contracts.  See 42 U.S.C. § 1437f(t)(2)(2002).  The enhanced vouchers permit tenants to remain in place even though the owner has terminated its Section 8 contract and may be charging higher rent than would ordinarily be permitted under the voucher program.  42 U.S.C. § 1437f(t)(1)(B)(2002).

B. Requirements for terminating project-based Section 8 

     contracts. 

Federal law requires that when an owner decides not to renew a project-based Section 8 contract, the owner must notify both the project’s tenants and HUD of its decision. Such a notice was required prior to the termination of the project based contracts at issue here:

(A) Not less than one year before termination of any contract under which assistance payments are received under this section, other than a contract for tenant-based assistance under this section, an owner shall provide written notice to the Secretary and the tenants involved of the proposed termination. The notice shall also include a statement that, if the Congress makes funds available, the owner and the Secretary may agree to a renewal of the contract, thus avoiding termination, and that in the event of termination the Department of Housing and Urban Development will provide tenant-based rental assistance to all eligible residents, enabling them to choose the place they wish to rent, which is likely to include the dwelling unit in which they currently reside. Any contract covered by this paragraph that is renewed may be renewed for a period of up to 1 year or any number or years, with payments subject to the availability of appropriations for any year.

      (B) In the event the owner does not provide the notice required, the owner may not evict the tenants or increase the tenants' rent payment until such time as the owner has provided the notice and 1 year has elapsed. The Secretary may allow the owner to renew the terminating contract for a period of time sufficient to give tenants 1 year of advance notice under such terms and conditions as the Secretary may require.

      (C) Any notice under this paragraph shall also comply with any additional requirements established by the Secretary.

      (D) For purposes of this paragraph, the term "termination" means the expiration of the assistance contract or an owner's refusal to renew the assistance contract, and such term shall include termination of the contract for business reasons.

  42 U.S.C. § 1437f(c)(8)(2002), emphasis added. 

This notice statute was first enacted as part of the Emergency Low Income Housing Preservation Act of 1987.  Pub. L. No. 100-242, 100th Cong., 1st Sess., 101 Stat. 1877 (1987).  The Act was adopted as an emergency measure to prevent the anticipated loss of nearly a million low income housing units as a result of expiration of project based Section 8 contracts and prepayment of subsidized mortgages.  Congress found that:

The loss of this privately owned and federally assisted housing, which would occur in a period of sharply rising rents on unassisted housing and extremely low production of additional low rent housing, would inflict unacceptable harm on current tenants and would precipitate a grave national crisis in the supply of low income housing…

Pub. L. No. 100-242, Section 202(a)(4), 101 Stat. 1877.  The notice requirement was thus enacted as part of a congressional strategy to avert the loss of this valuable assisted housing.  The House Committee report on the bill stated, with respect to the one year notice provision:  “this right to notice shall be enforceable by the tenants and by HUD.”  House Report 100-122, 1987 U.S.C.C.A.N. 3349.

In providing for enhanced vouchers a decade later to protect tenants when project based subsidies were lost, Congress continued to express a strong preference for preserving these project-based contracts:

This bill includes legal authority to allow HUD to provide section 8 rental assistance where owners…choose to not renew their expiring section 8 contracts…The Committee believes that HUD must first make every effort to renew the expiring contracts which are attached to this assisted housing, especially those projects located in low vacancy areas, including those in high cost urban areas…

Senate Committee on Appropriations Report No. 101-161, September 16, 1999, Title II, AA at 28-29..

HUD has repeatedly emphasized that owners must provide the full year notice and that giving proper notice is a precondition of the owner’s ability to refuse to renew (i.e., to “terminate” per 42 U.S.C. § 1437f(c)(8)(D) or “opt out” of) a project based contract.  For instance, a HUD administrative notice comprehensively setting out the agency’s policies for renewal of Section 8 contracts requires HUD field staff to “make sure that the owner is eligible to opt-out of the Section 8 contract.” HUD Section 8 Renewal Policy (hereafter, Renewal Policy), §§ 8-1(A)(3)(b), 11-2(A)(1), 11-4, Addendum at 26, 27, 29-31.     The Renewal Policy further provides: “If proper notification was not provided, the owner must provide acceptable one-year written notification to HUD/CA
 and the families.”  Id., § 8-1(A)(3), Addendum at 26, emphasis in original.  Likewise Section 11-2(A)(1) of the Renewal Policy defines an owner “opt-out” to mean an owner’s choice to refuse to renew an expiring contract and provides that “in order for an owner to opt-out of the project-based Section 8 program, they must satisfy all notification requirements.”  Addendum at 27.  The notice requirement applies fully to owners participating in the mark-to-market restructuring program regardless of whether the owner subsequently decides not to proceed with restructuring of the mortgage debt (24 C.F.R. §§ 401.602(a)(1)) or if the owner is rejected for restructuring (§ 401.602(a)(2)). Finally, this requirement was also included in contracts entered into between the owners of the projects at issue here and HUD extending the expiring Section 8 contracts for a few months in order to permit additional negotiations.  Extension Contract, Section 9, AA at 34.

There are two sets of potential consequences if an owner fails to provide the required notice.  First, the notice statute provides that the owner may not increase the tenants’ rent or evict the tenants until the notice has been given and the full one year notice period has elapsed.  42 U.S.C. § 1437f(c)(8)(B)(2002).  The HUD Renewal Policy similarly provides that during the one year period following an owner’s provision of the required notice:

i. the families’ contribution to the rent cannot be increased for the period of time necessary to fulfill the full notification time frame.

Renewal Policy, § 8-1(A)(3)(b), Addendum at 26; See also § 11-4(I), Addendum at 31, (if the proper notice is not provided, the owner must permit the tenants to remain with no rent increase “for whatever period of time is necessary to meet all of the notification requirements”). Thus, until the notice has been given and the one year notice period has run, the owner may collect only the 30% of tenants incomes due under their Section 8 leases, rather than the full market rent.   The same provision is included in the Extension Contracts.  Extension Contracts, Section 9 and Rider, “Tenant Protection” paragraph, AA at 34, 36.  

The requirement that the owner not increase the tenants’ rent until the one year notice period has run would be meaningless, however, if enhanced vouchers were available to provide the owner with the full rent even though the owner failed to comply with the notice requirement.   HUD’s Renewal Policy, Section 11-2(A)(1), confirms that this is not the case.  That section provides that the conversion action triggering enhanced voucher eligibility does not occur until satisfaction of all notice requirements.  Addendum at 27.

HUD’s mark-to-market regulations, which apply in this case and are binding on HUD, also make it clear that enhanced vouchers are not available to an owner who fails to provide the required notice.  The regulations provide that HUD is to make enhanced voucher assistance available only after satisfaction of the owner’s obligation to permit the tenants to remain in their units for the full required notice period:

HUD will make tenant-based assistance available under the following circumstances: 

(i) If the owner of an eligible project does not renew the project- based assistance, any eligible tenant residing in a unit assisted under the expiring contract on the date of expiration will be eligible to receive 

assistance on the later of the date of expiration or the date the owner's obligations under paragraph (b) of this section expire [i.e., until the expiration of the required notice period];… 

24 C.F.R. §§ 401.602(c)(1)(i) (2001), emphasis added.  See also, Extension Contract Rider, p.2, “Tenant Protection” paragraph, requiring compliance with mark-to-market regulations, AA at 36.  

The Renewal Policy also requires HUD to offer the owner a Section 8 extension contract for the notice period.  § 8-1(A)(3)(b)(ii), (during the one year notice period, “HUD…will offer the owner a short term contract,” emphasis added), Addendum at 27.  See also 42 U.S.C. § 1437f(c)(8)(B)(2002), authorizing this relief.  This extension contract is to be at market rents.  Renewal Policy, § 2-4(A), Addendum at 24; Extension Contract Rider, “Term of Contract” paragraph, Section B, AA at 36.

The requirement for a full year of continued occupancy with no increase in the tenants’ share of the rent, combined with non-eligibility for enhanced vouchers until the full year has run, provides a powerful incentive to the owner to enter into an extension contract for the notice period.   With the extension contract, the owner continues to receive full market rent for the projects.  Without the extension contract, the owner receives significantly less than market rent--only the 30% of adjusted income paid by tenants.  This result is clearly consistent with Congress’ intent that provision of enhanced vouchers be a last resort, provided only after HUD has made “every effort” to renew expiring Section 8 contracts.  Senate Committee on Appropriations Report No. 106-161, September 16, 1999, AA at 29.

The second potential consequence to an owner who has failed to comply with the notice requirement is defending litigation for equitable relief to enforce the notice requirement. The Extension Contracts explicitly provide HUD with the ability to seek equitable relief.  Rider, p.3, “Breach” paragraph, AA at 37. Further, the HUD Handbook covering the type of section 8 contract at issue in this case indicates that HUD is authorized to sue to compel compliance with the notice requirements independent of the Extension Contract.  The Section 8 contracts on these projects are provided under HUD’s Loan Management Set Aside (LMSA) program.  See Federal Defendant's Memorandum in Support of Motion to Dismiss, p 3, AA at 41.  Section 3-4 B of HUD's Section 8 LMSA Program Handbook, 4350.2 REV-1, dictates what is to happen where the owner fails to give the required one year notice. First, HUD’s loan management staff must document the project's file and then notify owners in writing that they have not given adequate notice.  LMSA Handbook, AA at 34.  If an owner then refuses to execute a contract extension and provide the proper notice, the field office must then send a letter informing the owner that failing to renew is a violation of the United States Housing Act and that HUD will pursue affirmative litigation for the protection of the tenants.  LMSA Handbook, AA at 34-35.  Whether or not this Handbook continues to apply to these projects once they received Extension Contracts pursuant to the mark-to-market process, the Handbook clearly indicates HUD’s ability to enforce the notice requirements in federal court.


II. Termination of the Section 8 contracts.

Since the mid-1970’s, the four projects at issue in this case have provided affordable housing to 171 low-income families in Woonsocket, Rhode Island, by virtue of a project-based Section 8 contract.  Amended Complaint, ¶ 25, AA at 16-17.  At least as of 1999, the Owners began negotiating with HUD about their continued involvement in the Section 8 program.  In May 1999, the Owners gave a notice to the tenants of the four projects, which they later characterized as the one-year notice required by 42 U.S.C. § 1437f(c)(8), indicating that the contracts would be renewed through a date certain, and after that date the contracts might or might not be renewed depending on continued HUD negotiations and what the Owners ultimately determined was in their interest.  AA at 43-49.  It is Appellant’s contention that this notice did not meet the requirements of 42 U.S.C. § 1437f(c)(8)(2002).
  This underlying issue was never addressed in the Appellees’ motions or by the District Court.

Ultimately, the Owners ended negotiations with HUD and decided to opt out of the Section 8 program.  The tenants first received notice of this decision from the Woonsocket Housing Authority (WHA) on or about April 16, 2001 in a notice that the Section 8 contracts would terminate as of May 31, 2001, a mere six weeks later.  AA at 50.  Appellant People to End Homelessness, Inc. (" PEH"), a community organization dedicated to preserving and expanding the supply of affordable housing, objected to the short notice, contending the Owners failed to comply with federal one year notice requirements and state two year notice requirements.  Declaration of Catherine L. Rhodes (hereinafter "Rhodes Decl."), ¶¶ 1, 19, AA at 51, 56.  On May 29, 2001, HUD informed PEH’s counsel by letter that HUD considered the May 1999 notices sufficient.  AA at 61.  

HUD took none of the steps required by its Renewal Policy or the mark-to-market regulations to address an improper notice:

· HUD did not notify the Owners that a full one year notice was required.  

· HUD did not notify the Owners that tenant rents could not be raised during the year following the notice.  

· HUD did not offer extension contracts.  

Instead, HUD initiated the provision of, and funded enhanced vouchers for tenants, contrary to HUD’s own regulations and Renewal Policy.  Renewal Policy §§ 8-1(A)(3)(b), 11-2(A)((2), Addendum at 26-7.  The provision of the enhanced vouchers rendered meaningless the statutory remedy prohibiting rent increases for the one year notice period, by substituting the HUD enhanced voucher subsidy for increases in the tenants’ rent.

III. The effect of the illegal termination.

PEH is a grassroots non-profit corporation whose members are low income individuals who have at some point in their lives experienced homelessness or are currently homeless.  Rhodes Decl. ¶ 5, AA at 52.  PEH’s mission is to protect and expand the supply of decent, safe and affordable housing for low and very low income Rhode Islanders.  Id.  One program operated by PEH in furtherance of this mission involves educating low-income residents of HUD-subsidized housing regarding their rights when owners intend to terminate the subsidy programs, and organizing tenants to seek alternatives to subsidy termination and to protect themselves from adverse effects of subsidy termination.  Id. at ¶ 6, AA at 52.  At the time the Owners indicated their intent to opt out of the contracts at issue here, this PEH program was supported, in part, by funding from HUD.  Grant Agreement, attached as Exhibit B to Federal Defendants’ Memorandum in Support of Their Objection Plaintiffs Motion for Preliminary Injunction.

PEH was concerned that the termination of the Section 8 contracts by the Owners and conversion to tenant based voucher assistance, would have serious negative implications for the tenants, low income residents of the area, and concerned governmental agencies.   The Owners’ attorney and the Rhode Island Housing Mortgage Finance Corporation (RIHMFC) have confirmed the legitimacy of these concerns:

These…properties will be lost as long term affordable housing resources under the current project based section 8 program.  While voucher tenants will be welcome in the HEDCO properties, as tenants move out, the owners will be able to rent these properties to market tenants so that inevitably over time there will be less affordable housing in these two communities.  Already, there is a shortage of such housing in both cities.

Letter from Arthur R. Hessel, Esq. (counsel to the Owners) to Mark S. Abraham, Esq. of HUD, February 21, 2001, AA at 63.  Similarly, an analysis by RIHMFC of these properties as HUD’s agent during the mark-to-market negotiations left no doubt that the loss of the public subsidy will exacerbate the difficulty low income Woonsocket families have finding housing.  RIHMFC stressed that the current market could not absorb the additional families needing housing as a result of the loss of these project based units.  Rhodes Decl. ¶ 15, AA at 55

The tenants of the property received only six weeks notice of the termination of the Section 8 contracts and that notice was provided by the WHA rather than the Owners.  The requirement of a year’s advance notice is not simply a formality or technicality, it is intended to permit affected persons the opportunity to take action to prevent the termination of the project based contracts.  215 Alliance v. Cuomo, 61 F. Supp. 2d 879, 886-87 (D. Minn. 1999).  The very short notice provided by the Owners in this case made it virtually impossible for PEH to effectively explore or pursue preservation strategies and to provide timely information to tenants regarding their options.
  Rhodes Decl. ¶¶ 30-31, AA at 59-60.

IV. The litigation.

Because the termination of the Section 8 contracts for these properties would result in a reduction in the supply of permanent affordable housing and because the short notice impaired PEH’s ability to develop strategies to preserve the affordability of the housing, PEH brought suit on May 30, 2001, to enjoin the loss of project based HUD subsidy and conversion to tenant-based Section 8 assistance.
   PEH’s Amended Complaint sought a declaratory judgment that the Section 8 contract termination and HUD’s approval of the termination and issuance of enhanced vouchers were illegal, as well as preliminary and permanent injunctive relief.   Amended Complaint, Prayer for Relief, ¶ AA at 26-27.  The District Court granted a temporary restraining order (TRO) after a May 31, 2001, and the defendants agreed to be bound by this order for a year. Memorandum and Order (3/29/02) at p. 6, Addendum at 6.  But this order only prohibited the Owners from increasing the tenants’ share of the rent; it did not prevent the termination of the Section 8 contracts nor the provision of enhanced vouchers.  Because the provision of enhanced vouchers was not enjoined, the order that the tenants’ share of the rent not be increased was essentially meaningless.  The Owners continued to receive full rental income because the enhanced voucher subsidies made up the difference between the market rent charged by the Owners and the tenants’ 30% of income contribution.  As a result, the congressional intent that the owner receive only the tenants’ share of the rent as income as an incentive to provide the proper notice and accept a contract extension in the interim was frustrated.

On July 26, 2001, HUD brought a motion under Fed. R. Civ. P. 12(b)(1) to dismiss PEH’s Amended Complaint for lack of standing.  After briefing, the Court requested additional briefing on the issue of whether HUD could withdraw from the Section 8 contract even if the Owners failed to provide the required notice.   At that point, the Owners also brought a motion on September 26, 2001, to dismiss on the grounds that HUD could not require the Owners to continue in the project-based program.  The District Court did not address the issue of standing.  Instead, on March 29, 2002, the Court decided to treat the motions as if they had been brought under Fed. R. Civ. P. 12(b)(6) and granted HUD’s motion and granted the Owners’ motions in part.  Memorandum and Order (3/29/02) at 2, fn1 and 9, Addendum at 2 and 9.

The District Court’s dismissal was based on its conclusions that HUD 

could not unilaterally extend the Section 8 contracts, that the only remedy against the Owners for failing to give adequate notice was the statutory prohibition against rent increases, and that HUD’s provision of enhanced vouchers was an “exercise of discretion.”  Memorandum and Order (3/29/02) at 8-9, Addendum at 8-9.  The only claim left against the Owners was that they should be prohibited from increasing tenants’ rents until a proper notice has been provided.  Id.  

On October 16, 2002, the District Court subsequently granted summary judgment to the remaining defendants, relying on the Court’s prior conclusion that HUD’s “permissible exercise of discretion” in providing enhanced vouchers to the Owners after the Owners had illegally permitted the Section 8 contracts to terminate left the PEH with no possibility of obtaining the relief sought in its complaint.  Memorandum and Order (10/16/02) at 5, Addendum at 14.  Summary judgment was thus granted for failure to meet the Constitutional “redressability” requirement for standing.  Id.  The order was premised on the Court’s earlier dismissal of HUD and included no analysis of the remedies actually available to the Court which are discussed below.

SUMMARY OF THE ARGUMENT

The District Court’s dismissal was based on four fundamental errors.  First, the Court’s conclusion that HUD’s decision to provide enhanced vouchers was a “permissible exercise of discretion” is contradicted by HUD’s own regulations, which prohibit HUD from providing enhanced vouchers until after an owner has provided a proper notice and the full year’s notice period has run.  The Court’s memorandum explaining its dismissal does not mention these regulations although the Appellant’s supplemental memorandum detailed their significance.  HUD is not free to ignore its own regulations.  Doing so in this case rendered the statutory remedy for the Owners’ failure to provide the required notice meaningless.  The Court’s order that the Owners not raise tenants’ rent until the full notice period had run had no effect on the Owners once they began receiving the HUD subsidy from enhanced vouchers.

Second, the dismissal of all claims against HUD was based on the conclusion that even if the Owners had violated the notice statute, no remedy for HUD’s failure to follow its own policies in responding to this violation was available to PEH. This conclusion by the District Court ignored at least three remedies against HUD available under the APA. First, the Court could at least have granted the requested declaratory judgment that the notice was not proper and that HUD’s approval of the notice and issuance of enhanced vouchers was in error.  This relief is explicitly authorized by Section 706(2) of the APA.  5 U.S.C. § 706(2).  Second, the Court could have coupled its order that the owner not increase the tenants’ share of the rent with an order setting aside HUD’s approval of the enhanced vouchers pursuant to Section 706(2) of the APA.  Such an order was clearly justified by HUD’s violation of its own regulations prohibiting issuance of the enhanced vouchers prior to compliance with the notice statute and was necessary in order to actually give effect to the remedy provided in 42 U.S.C. § 1437f(c)(8)(B)(2002).  Third, pursuant to Section 706(1) of the APA, the Court could have ordered HUD to offer a Section 8 extension contract as its own Renewal Policy required.  While HUD cannot unilaterally impose an extension contract, withholding of enhanced voucher assistance would substantially increase the probability that the owner would accept such an offer. These three steps, all explicitly authorized by Section 706 of the APA, would have assured HUD’s compliance with its obligations under the federal notice statute and its own rules and would have provided PEH with most of the relief it requested.  In addition, the Court has the equitable power to order the Owners to comply with the notice statute prior to permitting the Section 8 contracts to lapse by ordering the Owners to accept an extension contract for the notice period.  

The third fundamental error was dismissal of the non-federal defendants even though they are necessary parties pursuant to Fed.R.Civ.P. 19, whose presence is required in order to provide complete relief on PEH’s claims against HUD.

The fourth fundamental error was the dismissal of claims against the Owners and granting them summary judgment on the basis that there was no remedy available to address PEH’s injuries.  In fact, the Court’s inherent equitable powers permit the Court to order the Owners to comply with the federal notice statute.

ARGUMENT

I. The Standard of Review.

The Court’s dismissal of PEH’s amended complaint was based on Fed. R. Civ. P.  12(b)(6).  A dismissal under Fed. R. Civ. P. 12(b)(6) for failure to state a claim is reviewed de novo.  Acadia Motors, Inc. v. Ford Motor Co., 44 F.3d 1050, 1055 (1st Cir. 1995).  The reviewing court must accept the allegations in the complaint as true and deny the motion to dismiss “unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”  Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 102 (1957);  Quesnel v. Prudential Ins. Co., 66 F.3d 8, 10 (1st Cir. 1995); Acadia Motors, 44 F.3d at 1055. Likewise, a grant of summary judgment is reviewed de novo, with the record viewed in a light most favorable to the non-moving party and all inferences drawn in that party’s favor.  Acadia Motors, 44 F.3d at 1055.  Summary judgment is authorized only if there are no material issues of fact and the moving party is entitled to judgment as a matter of law.  Fed.R.Civ.P. 56(c).

II. The District Court’s dismissal of HUD was in error as PEH’s Amended Complaint set out claims for which declaratory and injunctive relief was appropriate.

The District Court characterized this case as presenting the question whether the Owners could be compelled to involuntarily remain in the project-based Section 8 program.  That characterization is incorrect.  The Owners are free to opt out of the Section 8 program once they comply with statutory notice requirements.  They have yet to do so, however, and they have escaped the consequences intended by federal law because HUD has prematurely and improperly rushed to their rescue.  The real issue in this case is whether HUD improperly rewarded the Owners for their illegal behavior in violation of federal statutes and regulations.   The District Court’s decision permits owners and HUD to disregard the important federal notice requirement with impunity.

The federal notice statute was enacted as part of Congress’ effort to preserve hundreds of thousands of low income housing units providing project based assistance to low income families.  See Fact Section I.B.  Such project based assistance is important because loss of such housing inevitably worsens the shortage of available affordable housing, even if vouchers are provided to the tenants.  See Fact Section III.  The notice period is critical because it permits affected persons the opportunity to take action to prevent the loss of this affordable housing.  215 Alliance v. Cuomo, 61 F. Supp. 2d 879, 886-87 (D. Minn. 1999).  What PEH seeks in this litigation is to give effect to the federal notice statute, so that the project-based assistance does not lapse until the full one year notice period has run, giving PEH and state and local agencies a full year to seek alternatives to the loss of the project-based assistance.  

Upon learning of the Owners’ intent to terminate the Section 8 contracts on these properties, HUD failed to take any of the actions it was required to take, by the federal notice statute and its own rules, to assure compliance with the notice requirement and to encourage renewal of the Section 8 contract for at least the full notice period.  Instead, HUD illegally encouraged the Owners’ violation of the one year notice requirement by providing enhanced vouchers at a time when its own regulations clearly prohibited the issuance of these vouchers.

Under the applicable federal regulations and statutes, as well as the Extension Contracts, the Owners were required to give their tenants one year’s notice of the termination of the project-based Section 8 contract in order to allow affected persons to seek alternatives to preserve the project based contract. Because they failed to do so, they were prohibited by 42 U.S.C. § 1437f(c)(8)(B) from evicting tenants or raising their rents for the full notice period.  When HUD learned that the Owners intended to permit the contracts to expire without entering into a restructuring agreement, HUD was obligated to take the following steps:  

1. to make a determination whether the Owners had provided the required one year notice of termination; Renewal Policy § 8-1(A)(3)(b); Addendum at 26;

2. to require the Owners to provide a full one year notice to the tenants;   Renewal Policy §§ 8-1(A)(3)(b), 11-2(A)(1), 11-4, Addendum at 26-27, 29-31;

3. to refrain from providing enhanced vouchers for the tenants until after the full one year notice period had expired; 24 C.F.R. § 401.602(c)(1)(i); and

4. to offer the Owners a project-based renewal contract for the one year notice period at market rates.  Renewal Policy, § 8-1(A)(3)(b)(ii), Addendum at 26.

Here, HUD took none of these required steps, which, in combination with the statutorily imposed prohibition on increased rent, would have provided a very strong incentive to the Owners to give the required one year notice and to enter into an Extension Contract for the full notice period.  This is the result intended by Congress, which has indicated that HUD must make “every effort” to renew expiring Section 8 contracts before replacing such contracts with enhanced vouchers.  Senate Committee on Appropriations Report No. 106-161, September 16, 1999, AA at 29.

A.  Section 706(2) of the APA provides a remedy for HUD’s provision of enhanced vouchers in violation of its own regulations.

HUD violated the notice statute and its own regulations and facilitated the Owners’ flouting of the federal notice statute by illegally providing enhanced vouchers.   This permitted the Owners to receive market rents for units when the Owners were entitled to only the tenants’ portion of the Section 8 rent. 

The District Court’s dismissal and summary judgment were founded on the incorrect conclusions that provision of enhanced vouchers was within HUD’s discretion and therefore no remedy was available to PEH.   But HUD’s mark-to-market regulations, applicable to this project, clearly prohibit issuance of enhanced vouchers until after the owner has fully complied with the notice requirement and the full year following a proper notice has run.  24 C.F.R. § § 401.602(c)(l).   HUD’s provision of enhanced vouchers in this case was thus not a “permissible exercise of discretion.”  It was a blatant violation of its own regulations.  These regulations represent HUD’s interpretation of 42 U.S.C. § 1437f(c)(8)(B), which is intended to limit an owner’s rental income to the payment by the tenants of 30% of their income until full compliance with the one year notice requirement.  Any other interpretation of the statute which would permit an owner to receive full rent through enhanced vouchers would render this provision meaningless.

HUD, like all other federal agencies, is bound by its own rules and regulations. United States v. Nixon, 418 U.S. 683, 695-96, 94 S.Ct. 3090, 3101 (1974); Vitarelli v. Seaton, 359 U.S. 535, 539-40, 79 S.Ct. 968, 972-73 (1959);  Service v. Dulles, 354 U.S. 363, 386, 77 S.Ct. 1152, 1164 (1957); United States v. Shaughnessy, 347 U.S. 260, 266-67, 74 S.Ct. 499, 503 (1954);  Frisby v. HUD, 755 F.2d 1052, 1055-56 (3rd Cir. 1985).  Actions taken by HUD which are inconsistent with its own regulations are “not in accordance” with law and are to be set aside.  Frisby, 755 F.2d at 1055-56.

Section 706 of the Administrative Procedures Act (APA) provides remedies for such illegal agency action.
  5 U.S.C. § 706.  Section 706(2) provides that a reviewing court shall hold unlawful and set aside agency action found to be not in accordance with law.  PEH’s complaint requested a declaratory judgment that HUD’s actions were unlawful and Section 706(2) requires a reviewing court to enter such an order. Even if that were the only relief granted in this case, it would have assured PEH that HUD would not be complicit with a similar defiance of the notice statute in the next opt out situation PEH had to address.

 Further, Section 706(2) mandates that a reviewing court set aside illegal agency action such as HUD’s provision of enhanced vouchers in violation of its regulations.   The term "set aside" in § 706(2) "need not be interpreted narrowly."  NAACP v. Sec'y of HUD, 817 F.2d 149, 160 (1st Cir. 1987).   Where a court finds unlawful agency behavior or inaction, it "may tailor its remedy to the occasion."  Id.  A court may "adjust relief to the exigencies of the case in accordance with the equitable principles governing judicial action." Id. at 161 (citations omitted).   Pursuant to Section 706(2), a court may order a  transaction by a federal agency to be undone if it was initially done illegally.  Tinoqui-Chalola Council v. U.S. Dep't of Energy, 232 F.3d 1300, 1304 (9th Cir. 2000)(under the APA, the court has the authority to order a rescission of a sale of property by a federal agency if it is determined the agency acted without observance of the procedures required by law); Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 815 (9th Cir. 1999); National Wildlife Fed'n v. Espy, 45 F.3d 1337, 1342 (9th Cir. 1995) (provisions of the APA authorize the district court to void a property transaction); Lifgren v. Yeutter, 767 F.Supp. 1473, 1493 (D. Minn. 1991)(ordering return of a project to a federally subsidized mortgage program, in spite of the fact that the federally subsidized mortgage had been prepaid).    

In other words, at least a partial remedy was clearly available in this case.   Because issuance of the enhanced vouchers was contrary to HUD’s regulations, the District Court could have required HUD not to fund the enhanced vouchers and could have ordered the issuance of the vouchers rescinded until the owner complied with the notice statute.  This would have given meaningful effect to the provision of 42 U.S.C. § 1437f(c)(8)(B) and would have created a substantial incentive for the Owners to fully comply with the notice requirement by keeping a Section 8 contract in place until expiration of the one year notice period.

B. The APA provides a remedy for HUD’s failure to follow the requirements of HUD’s Section 8 Renewal Policy.

HUD’s Renewal Policy requires HUD to make a finding as to whether an owner has provided proper notice of termination of the Section 8 contract and to require such notice if not yet provided.  Renewal Policy, § 8-1(A)(3)(b), Addendum at 26.  HUD incorrectly found that no additional notice was required.  Letter to Steven Fischbach from Joseph A. Crisafulli, Director RI Multifamily Program Center, HUD, dated May 29, 2001, AA at 61.  This finding constituted a precedent with respect to notices such as that provided by the Owners which put at risk PEH’s ability to carry out its affordable housing preservation mission in the case of future Section 8 contract terminations. The HUD precedent also put at risk PEH’s ability to provide information and assistance to residents of mark-to-market properties as required by its contract with HUD.  The provisions of Section 706(2) of the APA requiring the court to hold such action unlawful provides a meaningful remedy for this injury.  PEH’s Amended Complaint requested such a declaratory judgment as to HUD’s illegal actions.  In its dismissal, the District Court found that HUD’s actions were not arbitrary or capricious so as to provide a remedy pursuant to Section 706 of the APA.  This finding wholly ignored HUD’s incorrect finding, the injury flowing from that finding, and the Court’s duty to hold such findings unlawful and set them aside.

Further, the HUD Renewal Policy requires HUD to offer an owner a Section 8 contract extension for the full notice period.  Renewal Policy, § 8-1(A)(3)(b), Addendum at 26.   This provision gives effect to the notice statute by permitting an owner, motivated by loss of income as a result of the inability to increase rents during the notice period, to fully comply with the statute by keeping the Section 8 contract in place until a full year after the required notice has been given.  HUD did not take this step.  The District Court premised its dismissal, in part, on the assertion that an owner could not be compelled to renew a Section 8 contract.  This premise was correct, but incomplete, and led to an incorrect conclusion.  Contrary to the Court’s conclusion, with an owner deprived of much of its rental income for the full notice period, an order to HUD to offer an extension contract would provide a meaningful remedy.

Section 706(1) requires a reviewing court to compel agency action unlawfully withheld.  Thus, upon a finding that the notice did not meet the statutory standard, and that HUD had nevertheless not offered an extension contract, the District Court could have also ordered HUD to offer renewal of the Section 8 contract for the year notice period.  The Owners, who would be facing nearly a year of substantial operating losses without enhanced voucher subsidies, would then have a substantial incentive to comply with the one year notice requirement by accepting the extension, so that expiration of the Section 8 contract would occur only after the full year’s notice period.

All of the above actions were among those requested in PEH’s Amended Complaint.  See Amended Complaint, Prayer for Relief, AA at 26-27.  Because a set of facts consistent with the pleadings (i.e., improper notice by the Owners) would have permitted the Court to enter at least a substantial part of the relief requested in the complaint, the District Court’s dismissal of HUD was erroneous. Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 102 (1957);  Quesnel v. Prudential Ins. Co., 66 F.3d 8, 10 (1st Cir. 1995).   .

III. The District Court’s dismissal and grant of summary judgment for the non-federal defendants was in error because these defendants are necessary parties and because PEH’s Amended Complaint set out claims for which declaratory and injunctive relief was appropriate and because the Court was able to grant relief which would address PEH’s claimed injuries.

The District Court’s dismissal and entry of summary judgment in favor of the non-federal defendants were based on the Court’s conclusion that no remedy was possible with respect to these defendants.  Memorandum and Order (3/29/02) p. 8-9, Addendum at 8-9; Memorandum and Order (10/16/02) p. 5, Addendum at 14.  The Court’s disposition was in error for two reasons.

A.   Dismissal and summary judgment were improper because the non-federal defendants are necessary parties.

First, as demonstrated above, an effective remedy is possible with respect to HUD and that remedy would adversely affect the Owners to the point of applying substantial pressure on the Owners to accept a renewal of the Section 8 contract.  PEH sought such relief.  Thus, the Owners and the Woonsocket Housing Authority (WHA) are at least necessary parties and their dismissal from the lawsuit was improper and contrary to Fed. R. Civ. P.  19.  Federal courts have held that if a plaintiff brings an APA case against a government agency, no cause of action need be asserted against other parties considered necessary to the complete adjudication of the case.  National Wildlife Fed'n v. Espy, 45 F.3d 1337, 1344 (9th Cir. 1995) (purchaser claiming to be a bona fide purchaser joined as defendant even though no cause of action asserted against the purchaser); Sierra Club v. Hodel, 848 F.2d 1068, 1078 (10th Cir. 1988); Beverly Hills Federal Savings and Loan Ass’n v. Webb, 406 F.2d 1275, 1279 (9th Cir. 1969); Orrego v. U.S. Dept. of Housing and Urban Development, 701 F.Supp. 1384 (N.D.Ill. 1988), rev'd on other grounds, 943 F.2d 730 (7th Cir. 1991)(in the course of effectuating congressional intent on HUD prepayment restrictions, the court may have to restrict the owner regardless of the existence of a claim against the owner).  All of the non-federal defendants have interests in the subject matter of this lawsuit which could be adversely affected.  The Owners have an interest in the income from the properties which would be adversely affected by the relief against HUD which is described above.  The WHA administers the enhanced vouchers which would also be affected by the relief sought with respect to HUD.  For the same reason, the complete injunctive relief sought against HUD, which would adversely affect these entities, can be obtained only if they are parties.  Thus, the non-federal defendants are necessary parties pursuant to Fed.R.Civ.P. 19 and their dismissal was improper.  For the same reason summary judgment was improper.  As demonstrated above, regardless of any liability of these defendants, relief under the APA with respect to HUD was possible and these defendants are necessary to the provision of that relief.

B.   Dismissal and summary judgment were improper with respect to the non-federal defendants because equitable relief was available against these parties.

The District Court granted summary judgment for the non-federal defendants based on the “remedial benefit” prong of the test for federal court standing.  The Court’s conclusion that it was impossible to grant the relief requested by PEH is incorrect as a matter of law.  First, it is important to clarify that the relief requested included a spectrum of remedies which are aimed at compliance with the one year notice requirement, in order to provide an opportunity to seek alternatives to the permanent loss of this project based resource.  PEH did not seek an order permanently imposing Section 8 contracts on the Owners.

The District Court’s summary judgment memorandum implied that no remedy for the Owners’ failure to comply with the notice statute was possible because the project based Section 8 contract had expired and the tenants had received enhanced vouchers.  But, as demonstrated above, the Court had the ability to “set aside” the issuance of the enhanced vouchers.  Further, issuance of an extension Section 8 contract after expiration of the original Section 8 contract is not only possible, but is routine with HUD.  See Letter with attached Exhibits to The Honorable Ernest C. Torres, Chief Judge of the U.S. District Court, District of Rhode Island, from Steven Fischbach, PEH's counsel, of November 30, 2001, AA at 65-75.

In addition to keeping the non-federal defendants in the case as parties necessary to the relief against HUD described in Section II above, in the alternative the District Court has the equitable powers necessary to order the Owners to extend the expiring Section 8 contracts during the notice period.  Such an extension would assure that the notice requirement is given full effect.   The notice statute defines a contract “termination” to include the expiration of the contract.  42 U.S.C. § 1437f(c)(8)(D). Section 1437f(c)(8)(A) requires a year’s notice prior to such termination.  Thus, to give full effect to the statute, a contract expiring less than one year after the notice would have be extended for the full notice period.  A court can certainly order an owner to enter into such an extension in order to remedy a violation of the notice statute.

The Amended Complaint alleges, and the defendants’ summary judgment motions did not contest, that the Owners permitted the Section 8 contracts on these projects to terminate without the notice required by federal statute.   Federal courts generally have broad discretion to impose “any available remedy to make good the wrong done” when such federally protected rights have been invaded.  Franklin v. Gwinnett County Public Schools, 503 U.S. 60, 66, 112 S. Ct. 1028, 1033 (1992); Bell v. Hood, 327 U.S. 678, 684, 66 S.Ct. 773, 777 (1946).  See also NAACP v. Sec’y of HUD, 817 F.2d 149, 160 (1st Cir. 1987) (pursuant to the Court’s authority to set aside agency action under 5 U.S.C. §706, “[a] court, where it finds unlawful agency behavior, may tailor its remedy to the occasion.”)  

The discretion to issue an injunction requiring compliance with a federal statute is limited only if Congress has explicitly, or by “necessary and inescapable inference” restricted such discretion.  Save the Yaak Comm. v. Block, 840 F.2d 714, 722 (9th Cir. 1988).  Congress’ intent to adopt an exclusive remedy “must be clear: a strong presumption militates against any such finding.”  Reebok Int'l, Ltd. v. Marnatech Enterprises, Inc., 970 F.2d 552, 561 (9th Cir 1992).  As the Supreme Court stated more than a half-century ago:

Unless otherwise provided by statute, all the inherent equitable powers of the District Court are available for the proper and complete exercise of that jurisdiction. . . . Moreover, the comprehensiveness of this equitable jurisdiction is not to be denied or limited in the absence of a clear and valid legislative command. Unless a statute in so many words, or by a necessary and inescapable inference, restricts the court's jurisdiction in equity, the full scope of that jurisdiction is to be recognized and applied. 'The great principles of equity, securing complete justice, should not be yielded to light inferences, or doubtful construction.'

Reebok, 970 F.2d at 561-62, quoting Porter v. Warner Holding Co., 328 U.S. 395, 398, 66 S. Ct. 1086, 1088 (1946), quoting Brown v. Swann, 10 Pet 497, 503, 9  L. Ed. 508 (1836).  In this case, the District Court completely surrendered these equitable principles to a doubtful construction of the federal notice statute, and thereby rendered the statute meaningless.

Congress has provided one consequence to owners who ignore the federal notice requirement in 42 U.S.C. § 1437f(c)(8)(B)(2002), a restriction of the owner’s income to the tenants’ payment of 30% of their income until the notice period has elapsed.  But there is no indication that Congress intended this consequence to limit a federal court’s traditional equitable power to also order compliance with the notice statute.  Indeed, Congress intended that tenants and HUD be able to directly enforce the notice statute. House Report 100-122, 1987 U.S.C.C.A.A.N. 3349.  This is further demonstrated by the fact that the HUD Extension Contracts specifically provide that HUD may seek equitable relief to enforce the notice provision.  Further, the provisions of HUD’s Loan Management Section 8 Handbook require HUD to seek equitable relief if an owner refuses to provide the required notice.  Handbook, AA at 35.  Thus, HUD, the federal agency responsible for implementation of 42 U.S.C. § 1437f(c)(8), obviously does not view the remedy provided in Section 1437f(c)(8)(B) to be exclusive.  There being no “necessary or inescapable” inference that Congress intended the remedy at § 1437f(c)(8)(B) to be exclusive, the Court’s equitable power permits an order that the Owners comply fully with the notice statute by extending the Section 8 contracts until the notice period has run. 

Such an order is possible only if Congress intended an implied right of action under 42 U.S.C. § 1437f(c)(8)(A).  The legislative history of the statute clearly demonstrates such an intent.  The House Conference Report indicates that Congress intended that both HUD and affected tenants be able to enforce the right to a notice. House Report 100-122, 1987 U.S.C.C.A.A.N. 3349.  Because Congressional intent is the most important factor in determining the existence of an implied right of action, similar legislative history has been held to indicate a right of action to enforce another provision of the Section 8 statute.  Knapp v. Eagle Property Management Corp., 54 F.3d 1272, 1277 (7th Cir. 1995).

Both because the non-federal defendants are necessary parties, and because effective equitable remedies against the Owners for violation of the notice statute is within the Court’s equitable powers, the Court’s dismissal of these parties and entry of summary judgment was erroneous as a matter of law.

CONCLUSION


For the reasons set forth above, the District Court’s dismissal and entry of summary judgment should be reversed.

Dated:
February 26, 2003
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to End Homeless
� For instance, the term of the mortgage might be extended, and the monthly payment thus reduced.


� “CA” refers to Contract Administrators, entities which in some places administer Section 8 HAPs as HUD’s agents.


� These extension contracts have identical provisions so only one is included in the Appendix.


� The Owners’ notices did not state that the contracts would be terminated nor does it provide any reasons for terminating the contracts as were required by the statute at that time.  See, 42 U.S.C. § 1437f(c)(9)(1999).


� PEH’s activities in support of its mission were thus adversely affected in a variety of ways by the lack of notice:  PEH was denied any opportunity to seek preservation alternatives to the contract termination. The short notice prevented PEH from providing effective assistance to the tenants it was under contract to assist. The adverse effects on the housing market threatened PEH’s future ability to find housing for its members and clients.  Such injuries, clearly attributable to the Appellees, are sufficient to provide PEH with standing as long as the court can provide some effective redress.  Havens Realty Corp. v. Coleman, 455 U.S. 363, 377, 102 S.Ct. 1114, 1124 (1982); 215 Alliance, 61 F. Supp.2d at 884.


� An association of tenants in the buildings was also a plaintiff.  However, the association is defunct and has not joined in this appeal.


� The Court addresses this as if it were a due process claim, but the fourth cause of action in PEH’s Amended Complaint characterizes this as an APA claim.





