IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

FRANCESHINES, TIMOTHY OWENS
PRISCILLA JOHNSON, ESSIE McCATREY,
DANNY HINES, ANGELA MOORE

and

HOUSING COMES FIRST, Inc.,

A Missouri non-profit corporation,

Plaintiffs,
V.

CHARLESTON HOUSING AUTHORITY,
A municipd corporation;

PAUL PAGE, in his officid capacity

As Executive Director of the

Charleston Housing Authority;

UNITED STATES DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT, and
MEL MARTINEZ, in his

officid capacity as Secretary of

the United States Department of

Housing and Urban Development,

Defendants.
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Case No. 1:01Cv00070CDP

PLAINTIFFS POST-HEARING BRIEF AND RESPONSE TO
DEFENDANT CHARLESTON HOUSING AUTHORITY AND
PAUL PAGE'SMOTIONSTO DISMISS

The Plantiffsin this case submit this post- hearing brief in support of their motion

for preliminary injunction and in response to Defendant Charleston Housing Authority

and Paul Page s (to be referred to collectively as“CHA” or “the Housing Authority

Defendants) motions to dismiss. Pending find resolution of this matter, Plaintiffs seek an

order from this Court compelling the Defendants to operate and maintain Charleston



Apartments in amanner to provide housing to the greatest number of low income
families possible, to refrain from displacing any families from their homes, and to
comply with federa housing program requirements, particularly those intended to protect
residents and to preserve affordable housing.

In this brief, Plaintiffs first address the sandards for granting preliminary relief
under Dataphase Systemsv. C. L. Systems, 640 F.2d 109 (8" Cir. 1981) (en banc) in Part|.
CHA’s motions to dismiss under Fed.R.Civ.P. 19 and 12 and the supporting argumentsin its
trid brief are discussed in Parts 1l and 111. In Parts 1V- VI, Plaintiffs respond to Defendant
HUD and Martinez's (to be referred to collectively as“HUD” or “the HUD Defendants’)
argumentsraised in their trid brief asto sovereign immunity and PlaintiffsS dams under the

Administrative Procedure Act.

THE DATAPHASE BALANCING TEST FAVORS GRANTING
PRELIMINARY RELIEF TO THE PLAINTIFFSIN THIS CASE.

Decisons on motions for priminary rdief are governed by afour-factor
baancing test: “(1) the threat of irreparable harm to the movant; (2) the state of balance
between this harm and the injury that granting the injunction will inflict on other parties
litigant; (3) the probability that movant will succeed on the merits; and (4) the public
interest.” Dataphase Systems v. C. L. Systems, 640 F.2d 109, 114 (8" Cir. 1981) (en banc).

All four factors favor granting the preliminary injunction sought by the Plaintiffs?

A. The Plaintiffs Face Irreparable Harm Despite the Rescission of Resolution
No. 604.

! The Plaintiffs here also rely on the authorities cited in their earlier memorandum of law in support of their
motions for temporary restraining order and preliminary injunction.



The Plantiffsin this case face the loss of their community and of the guaranteed
affordability of their homes. The loss of an affordable, subsdized homeis asevere and
irreparable injury. See, e.g., McNell v. New York City Hous. Auth., 719 F. Supp. 233, 254
(S.D.N.Y. 1989); Lancor V. Lebanon Hous. Auth., 760 F.2d 361, 363 (1% Cir. 1985);
Johnson v. United States Dept. of Agric., 734 F.2d 774, 789 (11" Cir. 1984); Edwards v.
Habib, 366 F.2d 628, 630 (D.C. Cir. 1965).

CHA has rescinded Resolution No. 604, but as Flaintiffsarguein 111.A. infra,
Resolution No. 639 ill directsthe CHA Executive Director to “explore and pursue ...
the dimination of nine (9) 4-plex building,” atota of 36 dwdling units. At the same
time, the Plaintiffs best opportunity to see that the guaranteed affordability of their
homes is preserved continues to be in jeopardy. Asthe Plantiffs explain in their Trid
Brief a 8-11, Charleston Apartments is subject to severa federa statutes designed to
preserve federdly asssted housing developments. For example, the Emergency Low
Income Housing Preservation Act of 1987, 42 U.S.C. § 1472, imposes federa mortgage
prepayment requirements designed to limit the displacement of families and ensure that a
Rura Housing Service (RHS) development needed for affordable housing in a
community is preserved as affordable housing either by providing incentivesto the
current owner or alowing the development to be sold to a buyer who will continue to
operateit as affordable housing.

CHA has and continues to frustrate the purposes of this statute failing to operate
Charleston Apartments at full occupancy, alowing the development to stand largely
empty and deteriorate, and by refusing to extend its Section 8 Housing Assistance

Payments (HAP) contract with HUD. Asthe Plaintiffs argue below and in their Trid



Brief, CHA has violated federa law in undertaking dl of these actions. Defendants HUD
and Martinez (referred to collectively as“HUD” or “the HUD defendants’) have
committed related violations. These actions cause current and on-going harm to the
Faintiffsin this case because they will inexorably foreclose the possibility of abuyer
being able to purchase and operate Charleston Apartments as affordable housing. Without
the guaranteed source of income from an active Section 8 Housing Assistance Payments
(HAP) contract, with aregular cash flow from tenant rents and HAP subsidies for
occupied units, it will be extremdy difficult for a prospective buyer to be able to
purchase Charleston Apartments and to operate it as affordable housing for the types of
low-income families it serves and isintended to serve. CHA'’sfailure to maintain the
development and its inevitable physica deterioration over time will make the prospect of

a purchase even more remote as time passes.

B. The Balance of Harms and Injuries Favors the Plaintiffs Because the
Relief Sought by the Plaintiffs Would Impose No Hardship on the
Defendants.
All the Plaintiffs seek in this case is an order compelling the Defendants to
comply with their legal obligations. Further, the Defendants in this case can comply with
their obligations with minima hardship. An order requiring HUD to extend Charleston
Apartments Section 8 contract would pose no hardship to the agency since HUD has
dipulated to providing subsidy payments for occupied Charleston Apartments dwelling
units. See Stipulation of Uncontested Facts at 1 32 (Jun. 18, 2001). A Section 8 HAP

contract is crucia because it will alow CHA to rent the development to low income

families without depleting the project’s cash reserves, provide proper maintenance, and



enable a buyer to purchase the development for the purpose of continuing to operate it as
affordable housing. An informa agreement between HUD and CHA to provide and
accept subsidies without a Section 8 HAP contract in placeis of no use to a prospective
buyer. Such an informal agreement provides little on-going assurance to residents and
familiesin need of affordable housing of the continued affordability of Charleston
Apartments.

An order requiring CHA to operate Charleston Apartments at full occupancy
would no sgnificant hardship on the housing authority. First, CHA would receive
Housing Assistance Payments for the unitsit rents. These subsidies, aong with tenant
rents, are more than sufficient to operate the development, which has generated a budget
surplus over each of the past three years. See Plaintiffs Exh. 39-41. Second, any
maintenance or repairs Charleston Apartments may require prior to familiesmoving in
may be paid for out of the development’s cash reserves, which exist exactly for such
purposes. 2 As of February 14, 2000, these reserves amounted to over $146,000. See
Haintiffs Exh. 6. In his depostion, Defendant Page stated that units at Charleston
Apartments were not severely deteriorated and could readily be made habitable. See
Faintiffs Exh. 68 & 114 (L 9-25) and 115 (L 1-2). Third, requiring that the units be
rented maintains the status quo ante prior to CHA’sillegd conduct by forestdling the

deterioration of the units through vacancy.

2 In Resolution No. 639, CHA raised for the first time concerns over asbestos and lead paint in certain
Charleston Apartments units. In his deposition, Defendant Page said nothing of asbestos or lead paint. See
Plaintiffs Exh. 68 at 114 (L 9-25) and 115 (L 1-2). Further, HUD’ s Real Estate Assessment Center

(REAC) Inspection Summary Report of November 27, 2000 includes no findings of lead paint or asbestos

in Charleston Apartments. See Plaintiffs’ Exh. 47. CHA has produced no evidence to support its claim that
lead paint or ashestos are present in Charleston Apartments. To the extent that unhealthful conditions may
exist at Charleston Apartments, CHA may use funds from the development’ s reserves to pay for
remediation.



C. Plaintiffs Have a Substantial Likelihood of Success on the Merits.
For the reasons stated below and in the Plaintiffs Trid Brief, the Defendants
legd arguments are without merit and the Plaintiffs have a substantia likelihood of

success on the merits of ther dams.

D. The Public Interest Favors Granting the Relief the Plaintiffs Seek.

Paintiffs here seek to compel CHA and HUD to comply with their lega obligations.
“[1]t is of the utmost interest to the public that administrative bodies obey the law.” Ross v.
Community Services, Inc., 396 F. Supp. 278, 288 (D.Md. 1975).

Further, as CHA concedesinits Trid Brief at 19, thereisa*strong public
interest” in affordable housing. Such interest is particularly strong in Charleston, where
the need for affordable housing is especidly acute. See First Amended Complaint at 20-
21. Mississppi County has “severe’ needs with respect to the affordability, supply, and
qudity of housing available to low income families. See CHA FY 2001 Annua Plan
(“PHA Pan”) at 9, Plaintiffs Exh. 18. According to CHA documents, there are between
63 and 84 families on the waiting ligt for admission into CHA-operated housing. See id.
a 10; Paintiffs Exh. 59. Despite this, CHA has embarked on a course of action that has
reduced the amount of affordable rental housing available to low income familiesin

Mississppi County by some forty units.

1. CHA’SMOTION TO DISMISS FOR FAILURE TO JOIN USDA AND ITS
SECRETARY MUST BE DENIED BECAUSE PLAINTIFFS INTERESTS
ARE ALIGNED WITH USDA’S AND DISPOSITION OF THE CASE
WITHOUT USDA WILL NOT SUBJECT CHA TO A SUBSTANTIAL
RISK OF MULTIPLE OR INCONSISTENT OBLIGATIONS.



CHA argues that the USDA and its Secretary Ann Veneman are necessary and
indispensable parties under Fed R.Civ. P. 19 (a) because (1) a determination by this Court
that CHA’ stender of the final payment on the promissory note payable to the USDA
prior the note’ s maturity was not a prepayment would impede the ability of the Secretary
and the USDA to enforce USDA regulations and USDA' s claimed rights under the Loan
Resolution, Promissory Note and Deed of Trust (the “Loan Agreement”); and (2) leave
CHA a risk of incurring double, multiple or inconsi stent obligations because of the
prospect that “CHA could be forced to litigate [the same issues] with USDA in another
Court ... and be possibly subject to an inconsistent result.” (Motion to Dismiss, Page 2).
CHA'’s arguments are without merit.

If CHA wantsto add claims againgt USDA,, it isfree to attempt to do so. Adding
USDA as adefendant to this action is not the Plaintiffs duty, as the Plaintiffs currently
have no clams againg USDA.

In determining whether a party is a necessary party, the focusis on the relief
between the parties to the action and not on the speculétive possibility of further litigation
between one of those parties and an absent party. LLC Corporation v. The Pension
Benefit Guaranty Corp., 703 F.2d 301 (8™ Cir. 1983); Geissal v. Moore Medical Corp.
927 F.Supp 352 (E.D. Mo. 1996) aff’d 114 F.3d. 1458) (former employee's preexisting
hedlth plan insurer was not necessary party in action againgt former employer for refusing
to provide continuation of insurance coverage under COBRA\). Here, complete relief may
be granted between Plaintiffs and Defendants without USDA’s joinder. CHA may be
ordered to rent up the Charleston Apartments and /or enjoined from demolishing the units

pending CHA'’ s compliance with the Emergency Low Income Housing Preservation Act



of 1987 (42 U.S.C. § 1472c) and the notice requirements of 42 U.S.C. § 1437f without
USDA in the quit.

Fantiffs Firs Amended Complaint does not dlege any wrongdoing on the part
of USDA or chdlengeits regulations. Instead, USDA'’ s interests and those of the
Raintiffs are aligned snce Plaintiffs seek to enforce the same rights that USDA would
assert were it aparty. See Edgecomb v. Housing Authority of Town of Vernon, 824 F.
Supp. 312, 314 (D. Conn. 1993)(plaintiffs were not required to join HUD in action
agang defendant housing authority for aleged violations of HUD regulations because
plaintiffs were not specificaly chalenging the conditutiondity of the regulations);

Gwartz v. Jefferson Memorial Hospital Association, 23 F.3d. 1426, 1429 (8" Cir.

1994)(disposition of physician’s wrongful termination complaint againgt hospita would

not as a practica matter impair or impede physician’s professona corporation’s ability

to protect its interest because physician had same interest in establishing the facts thet his

professond corporation had); and Jeffries v. Georgia Residential Finance Authority, 678

F.2d 919 (11" Cir. 1982) (where defendants advanced the same position that the absentee

parties would have taken, and their interests were coextensive, disposition of action

would not as a practica matter impair or impede the interests of the absentee parties).
While USDA may have an interest in the Loan Agreement and enforcing its

regulations, its absence from the case will not impair its ability to protect that interest. If

the Court rulesin favor of CHA and finds that no prepayment has occurred, USDA can

bring its own action for declaratory and injunctive relief againgt CHA if it chooses to do

s0 since it will not be bound by any judgment. Further, such ajudgment in favor of CHA

will not practicaly impair USDA'’'s ability to protect itsinterest.



A determination of this case in the absence of the USDA will not subject CHA to
the risk of incongstent or multiple obligations.

It isimportant to note that the ‘ multiple liability’ clause compels joinder of

an absentee to avoid incons stent obligations, and not to avoid inconsistent

adjudications. It isnot triggered by the possibility of a subsequent

adjudication that may result in ajudgment that isincondstent as a matter

of logic.
4 MOORE'S, FEDERAL PRACTICE AND PROCEDURE, 8 19.03[4][d].

A party is subject to incongstent obligations when compliance with one court
order might result in breach of another. See Martin v. Wilks 490 U.S. 755, 757 (1989).
Here, CHA complainsthat it may be subject to an “incongstent result” if it prevailson its
defense that it is not making a prepayment, and USDA files a separate suit. Motion to
dismiss, Page 2. But an inconsistent result (or adjudication) is not the same as an
inconsstent obligation.

Where Rule 19 refers to multiple obligations, it compels joinder of an absentee
whose nonjoinder threatens a party with arisk of paying double damages. See Gwartz v.
Jeffer son Memorial Hospital, 23 F.3d 1426, 1430 (8" Cir. 1994) and Angst v. Royal
Maccabees Life Ins. Co., 77 F. 3d 701, 705-706 (3d Cir. 1996). The Plaintiffs, however,
are not seeking monetary damages againgt CHA. Therefore, thereisno risk of CHA
incurring multiple obligations or paying double damages.

If CHA isworried about a subsequent suit from USDA, then CHA can implead
USDA. Plantiffs, however, have no dispute with USDA and should not be compelled to

joinit. Indeed, USDA agrees with the Plaintiffs pogtion in this case. After areview of

CHA'’s operation, USDA determined that the housing authority is*in non-compliance



with [its] Loan Agreement” and other program requirements because of its failure to

make vacant units “available to prospective tenants.” See Flaintiffs Exh. 31.

1. PLAINTIFFS CLAIMS ARE SUFFICIENT TO WITHSTAND CHA’S
MOTION TO DISMISS.

Apart from its motion to dismissfor failure to join an indigpensable party,
discussed at 1., supra, CHA cites no federd rules of civil procedure asthe basisfor its
moationsto dismiss. Plantiffs must assume that CHA intended to bring the remainder of
its motions pursuant to Fed.R.Civ.P. 12(b)(6).

In deciding a Fed.R.Civ.P. 12(b)(6) motion, the tria court’sinquiry must focuson
whether the chalenged pleading sets forth dlegations sufficient to make out the dements
of aright to rdief. See O’ Dell v. McSpadden, 780 F.Supp. 639, 642 (E.D.Mo. 1991),
aff'd, 994 F.2d 843 (8" Cir.), cert. denied, 510 U.S. 895 (1993). The Plaintiffs rely on the
authorities cited in their opposition to CHA' s first motion to dismiss and emphasize that a
motion to dismiss can be granted only in the unusud case where the dlegations on the
face of the complaint show that there is some insurmountable bar to relief. See Travisv.
Frank, 804 F.Supp. 1160, 1163 (E.D.Mo. 1992); Logan v. U.S,, 792 F.Supp. 663, 665
(E.D.Mo.), aff'd, 978 F.2d 1263 (8" Cir. 1992). Thereis no such insurmountable bar in

this case.

A. CHA’ MOTIONS TO DISMISS FOR MOOTNESS, LACK OF
RIPENESS, AND LACK OF JURISDICTION MUST BE DENIED
BECAUSE CHA CONTINUESTO VIOLATE FEDERAL LAW AND
BECAUSE THERE ISNOTHING TO PREVENT FURTHER
UNLAWFUL CONDUCT.

10



After manipulating the waiting lit to find housing for Angdla Moore and
revoking Resolution No. 604 one week and replacing it with a vague Resolution No. 639
directing Defendant Pageto “ explore and pursue’ various options including the
demalition of 36 dwdling units, CHA now moves to dismiss Plaintiffs complaint on the
grounds that there exists no case or controversy between the parties — that the dispute is
“moot” and lacks ripeness. They aso contend that Plaintiffs “ have no cognizable interest

which is capable of enforcement.” Motion to Dismiss at 4-5.3

i. The Controversy Between the Parties Is Neither Moot Nor Lacks
Ripeness.

“It iswell settled that *a defendant’ s voluntary cessation of achalenged practice
does not deprive afedera court of its power to determine the legdity of the practice. If it
did, the courts would be compelled to |eave the defendant. . .free to return to hisold
ways.” Friends of the Earth Incorporated v. Laidlaw Environmental Services, Inc., 528
U.S. 167, 189 (1999) citing City of Mesquite v. Aladdin’s Castle, Inc, 455 U.S. 283, 289
(1982). Therefore, the stlandard for determining whether a case has been mooted by a
defendant’ s voluntary conduct is a stringent one: “A case might become moot if
subsequent events made it absolutely clear that the alegedly wrongful behavior could not
reasonably be expected to recur.” Friends of the Earth, supra a 189 quoting United
Sates v. Concentrated Phosphate Export Assn. , 393 U.S. 199, 203 (1968) (internal
guotes omitted). Essentidly, the voluntary cessation doctrineis a evidentiary presumption
that the controversy reflected by the violation of dleged rights continuesto exist. Friends

of the Earth, supra at 213 (Scalia, dissent).

3 HUD joinsin these arguments. See HUD’s Trial Brief pp 12-15 and 22-24.

11



In City of Mesquite, supra, the defendant city revised an ordinance to diminate
language which a Didtrict Court had found uncondiitutionaly vague. Thisrevison
occurred after the Court of Appeals had upheld the Digtrict Court’ s finding and certified
the case to the Supreme Court for its review. The defendant City argued that the case was
moot. However, the Supreme Court rejected this argument noting that the defendant’s
“reped of the objectionable ...language would not preclude it from reenacting precisdy
the same provision if the Digtrict Court’ s judgment were vacated.” City of Mesquite,
supra at 289. See also Northeastern Florida Chapter of the Associated General
Contractors of America v. City of Jacksonville, Florida, 508 U.S. 656 (1993) (denying
motion to dismiss case as moot where defendant city repealed ordinance which district
court had found uncongtitutional and replaced it with another ordinance).

Here, asin City of Mesquite, supra there is nothing to prevent Defendant CHA
from revoking Resolution 639 and passing another Resolution to demolish al 50
Charleston Apartment units. Defendant Page admitted thisin histestimony & the
preliminary injunction hearing.

Indeed, Resolution 639 is vague about Defendant CHA'' s future intentions stating
that the City will “explore and pursue’ various options. None of these options appear to
contemplate preserving the 9 four-plex buildings, making up over 70 percent of the
development.

Meanwhile, Defendant CHA refuses to lease the 43 vacant Charleston Apartment
units asit makes plans to demolish 30 units of adjacent public housing. Thisin atown

with a severe shortage of affordable housing for low income families and awaiting list

12



for such housing numbering as many as 84 families who are primarily Africant American.
See Plantiffs Exh. 18, (pages 9 and 44) and Plaintiffs Exh. 58.

Theindividud plantiffs have watched their community vanish before their eyes.
At the prliminary injunction hearing, Plaintiffs Frances Hines and Timothy Owens
testified that they desired to preserve dl 50 Charleston Apartment units. Even though the
Emergency Low Income Housing Preservation Act 42 U.S.C. § 1472(c) was passed to
prevent displacement and preserve low income housing units such as the Charleston
Apartments by requiring recipients of Section 515 loansto follow pre-payment
regulations designed to limit displacement and preserve the housing by such measures as
offering the units for sale to non-profit or public entities—CHA has refused to comply
with the ELIHPA and itsimplementing regulations. Instead, CHA attemptsto divert
scrutiny of their legd violations with vague and unsupportable alegations about the
condtitutiondity of ELIHPA asit engages in tactics— revoking Resolution 604,
manipulaing the waiting list, and purportedly withdrawing its prepayment application —
to have Paintiffs suit dismissed so it may proceed with itsorigind plans, the demoalition
of the Charleston Apartments.

CHA’srefusd to rent the vacant units and repair damaged vacant unitsis part and
parce of its schemeto rid Charleston of these units — thwarting ELIHPA’ s preservation
god.

Clearly there is a case or controversy that isripe for review. There are two factors
relevant to a ripeness decision: the fitness of the issue for judicid resolution and the
hardship to the parties of withholding court consderation. Automotive Petroleum &

Allied Ind. V. Gelco Corp. 758 F.2d 1274, 1275 (8" Cir. 1985). Defendant CHA has

13



made clear that it has no intention of offering the Charleston Apartments for sdleto anon
profit entity or renting up the vacant units because it believesit has no obligation under
ELIHPA or 42 U.S.C. 8§ 1437f to do so. Thereis dso a substantial probability that CHA,
over the objections of Plaintiffs (and the needs as many as 84 familieswaiting for CHA
housing), will demalish, & a minimum, the nine four-plex buildings at the Charleston
Apartments.(36 units). See Chevron U.SA., Incv. Traillor Qil Co., 987 F.2d 1138, 1153-
54 (5" Cir. 1993)( request for declaratory judgment with regard to obligation of investors
and successorsin lease interest was ripe for review where there was sbstantid
probability that seller of lease would be required to plug and abandon wells). Findly,
there remains the question of the disparate impact of CHA’s actud and threatened
conduct on Africant Americans and Defendants’ violations of the Fair Housing Act of
1968 42 U.S.C. 88 3601, et seq. On theseissues, “the lines are drawn, the parties are at
odds and the dispute is real.” Capitol Indemnity Corp. v. Miles, 978 F.2d 437, 438 (8™
Cir. 1992).

Since February 14, 2000, 40 families have vacated the Charleston Apartments at
the behest of CHA and its efforts to undermine its obligations under ELIHPA. Their units
now lie falow. One unit was damaged by acar monthsago. Y, it dill remains
unrepaired. Continued delay will mean additiona vacancies and additional deterioration,
and further destruction of the community and Charleston Apartments development which
plaintiffs seek to save. For Housing Comes Firdt, it so means additiond diversion of

time and money seeking to prevent the loss of affordable housing.

14



ii. The Plaintiff Residents and Plaintiff Housing Comes First Have
Sanding.

Notwithstanding this court’s previous denid of CHA’s motion to dismiss Housing
Comes Fird’sclaimsfor lack of standing , Defendant CHA again raises the issue. Mation
to Dismiss, page 5, fnl. Y&, as this Court noted in it June 7, 2001 Memorandum and
Order:

Where afar housing organization such as Housng Comes Firgt * devote]s|

sgnificant resources to identify and counteract a defendant’ s unlawful

practices Arkansas ACORN Fair Housing Inc. Greystone Devel opment,

Ltd. Co., 160 F.3d 433, 434 (8" Cir. 1998) (quoting, Havens, 455 U.S. at

379), theinjury in fact requirement is satisfied and the organization has

danding to sue. ‘ That the dleged injury results from the organization's

noneconomic interest in encouraging open housing does not effect the

nature of theinjury suffered....” Havens, 455 U.S. at 379 n.20”

June 7, 2001 Memorandum and Order.

The parties have stipulated that Housing Comes Firgt’s mission includes, anong
other things, the preservation of affordable housing and the prevention of homelessness.
Sipulation, 6. Housng Comes Fird’s executive director Scott Mills testified that
Housing Comes Firgt has diverted “ hundreds of hours’ of time to the Charleston
Apartments from other projects where it was engaged in counsdling to respond to
defendant CHA’ s decision to opt-out of its Housing Assistance Payment (“HAP”)
contract, its threstened demolition of the Charleston Apartments and the refusal to rent
vacant units. It matters not that much of thistime was devoted to legdl efforts amed at
combating the discrimination, as these are lost opportunity costs and condtitute an actud
injury. Arkansas ACORN Fair Housing, 601 F.3d at 434, Village of Bellwood v. Dwivedi,

895 F.2d 1521, 1526 (7" Cir. 1989) (Posner, J..

15



Mr. Mills dso testified that the many hours spent at the Charleston Apartments
has impaired Housng Comes Firgt ability to service the needs of its other tenant
organization members. As aresult, Housing Comes First’ s ability to keep and recruit new
members has been damaged.

In short, Defendants actions have caused a drain on Housng Comes Firs’s
resources and caused a concrete and demonstrable injury to Housing Comes Firdt’s
activities. National Federation of the Blind of Missouri v. Cross, 184 F.3d 973, 979 (8"
Cir. 1999), cert denied 528 U.S. 1022 (1999)(“ Standing may be found when thereisa
concrete and demongtrable injury to an organization’s activites which drains its resources
and more than smply a setback to its abstract socid interest.”).  While Housing Comes
Firgt injury is sgnificant, for ganding purposes it need not measure more than an
identifigble trifle. United States v. Students Challenging Regulatory Agency Procedures
(SCRAP), 412 U.S. 669, 689 n. 14 (1973).

Housing Comes Fird’ sinterest in preserving affordable housing and preventing
homelessness and the request for declaratory reief in this action transcends the interests
of individua plantiffs and extendsto dl persons on the CHA waiting list who have been
and will be effected by the Defendant CHA'’' s actions — notably its refusd to lease vacant
units and the inevitable demoalition of dl or aportion of the Charleston Apartments. See
215 Alliance, Community Stabilization Project v. Cuomo, 61 F.Supp. 2d 879, 884 (D.
Minn. 1999); Hunt v. Washington State Apple Advertising Commission, 423 U.S. 333,
343 (1977) and National Com. To Preserve Social Sec. v. Bowen, 735 F. Supp. 1069,
1084 (D.D.C. 1990)(where a plaintiff requests only declaratory and injunctive rdlief, and

not damages, individual participation is generdly not needed).

16



Theindividud Paintiffs have dso suffered “an injury in fact economic or
otherwiseg’ traceable to CHA’s conduct. Data Processing Service v. Camp, 397 U.S. 150,
152 (1970). Their Charleston Apartment community has been practicaly emptied and left
deserted by the defendants conduct. Further, they, like Housing Comes First, have an
interest in seeing that defendant CHA complies with its ELIHPA obligations so that the
Charleston Apartments and the PlaintiffsS community are preserved. Defendant CHA' s
refusd to rent the vacant units and offer the units for sdle and its refusal to maintain the
development, which will inexorably lead to its deterioration, isthwarting ELIHPA’s
preservation objective and harms the individua Plantiffs interest in maintaining their
homes and the surrounding complex as decent affordable housing.

Defendant CHA'' s asserts that there exists a* stand aone relationship” between
between CHA and USDA and that plaintiffs lack standing to enforce the terms of the
Loan Agreement. (Defendant CHA’s Memorandum of Law at p. 11). However, this
argument is patently false. The Deed of Trust expressy provides that tenants may enforce
the use redtriction requiring CHA to “use the housing for the purpose of housing people
eligible for occupancy as provided in Section 515...and FmHA regulations then extant
during the 20 year period beginning April 27, 2001 [sc].” (Plantiffs Exh. 2, 1 27)

Hence, thereis not a*“ stand done reationship” between CHA and USDA. The
individua Paintiff (tenants) have standing to enforce the rights granted them under the
Deed of Trust and ELIHPA — the same rights which the USDA may itsdlf enforce should
it choose to intervene in this action.

CHA'’ sfurther argument that under United States v. Winstar, 518 U.S. 839

(1996), the FmHA regulations extant during the 20 year period cannot ater, modify or

17



obstruct the Loan Agreement between CHA and USDA isaso wrong. In addition, such

an argument is misplaced in an objection about standing. “ Contractua arrangements,
including those to which a sovereign itsdlf is a party, ‘remain subject to subsequent

legidation’ by the sovereign.” Bowen v. Public Agencies Opposed to Social Security
Entrapment, 477 U.S. 41, 52 (1986) quoting Merrion v. Jicarilla Apache Tribe, 455 U.S.
41,52 (1982). Asexplained in Parkridge Investors Limited Partnership v. Farmers
Home Administration 13 F.3d 1192, 1198 (8™" Cir. 1994):

In Merrion, the Supreme Court observed that * sovereign power...isan

enduring presence that governs al contracts subject to the sovereign's

juridiction, and will remain intact unless surrendered in unmistakable

terms.” 455 U.S. at 148 (quoted with approvd in Bowen, 477 U.S. at 52).

Thus ‘ contracts should be construed, if possible to avoid foreclosing

exercise of sovereign immunity.” Bowen, 477 U.S. at 52-53.

In Parkridge, plantiff clamed that the United States had violated plaintiff’s
subgtantive due process rights by enacting ELIHPA (and itsimplementing reguletions)
which modified plaintiff’s unconditiond right in its loan agreement with FmHA to
prepay itsloan. There, asin theingtant case, the Parkridge’ s loan agreements made its
contract “’ subject to [FmHA"g] future regulations which are not inconsistent with the
express provisons hereof’” 1d. at 1198. The Court, however, rgjected Parkridge's
argument pointing out that “[f]uture regulaions of FMHA, however, are not synonymous
with future acts of Congress. Congress cannot be said to have waived one of its most
vita powers, that of enacting legidation, by virtue of this contract language.” 1d. Accord
Adamsv. United States, 42 Fed. Cl. 463, 484 ( 1998); Seedso Grass Valley Terrace v
U.S, 46 Fed. Cl. 629 (April 12, 2000) and Franconia Assoc. v. U.S,, 43 Fed. Cl. 702

(1999).
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B. CHA’SMOTION TO DISMISS PLAINTIFFS MISSOURI
ADMINISTRATIVE PROCEDURE ACT CLAIM (COUNT VII) MUST
BE DENIED BECAUSE THISIS A NON-CONTESTED CASE FOR
PURPOSES OF THE ACT.

Defendants argue that plaintiffs have not stated a claim under the Missouri
Adminigtrative Procedure Act because they have pled no facts which creete the existence
of a contested case. Motion to Dismiss, page 8. This argument is misplaced because CHA
misunderstands the operation of the Missouri Adminigtrative Procedure Act. Thisisa
non-contested case, not a contested case, which would be treated differently under the
Act.

Faintiffs clam is brought under 8536.150 R.S.Mo which governsjudicid review
of non-contested cases. 8536.150 R.S.Mo. providesin relevant part:

When any adminigtrative office or body existing under the congtitution or
by saute ... shall have rendered a decison which is not subject to
adminidrative review, determining the legd rights, duties or privileges of
any person ... and there is no other provison for judicid inquiry into or
review of such decison, such decison may be reviewed by suit for
injunction ... and in any such review proceeding, the court may determine
the facts relevant to the whether such person at the time of such decision
was subject to such legd duty, or had such right, or was entitled to such
privilege, and may hear such evidence on such question as may be
properly adduced, and the court may determine whether such decision, in
view of the facts as they gppear to the court, is uncongtitutiona, unlawful,
unreasonable, arbitrary or capricious or involves an abuse of discretion....

By itsterms, 8536.150 does not apply to contested cases reviewable pursuant to
§536.100 to 536.140. 8536.150.2. A “contested casg’ is aproceeding before an agency in
which the legdl rights, duties or privileges of specific parties are required by law to be
determined after hearing. 8536.010(2) (emphasis added). No such contested case exists

here.
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Ingteed, plaintiffs chalenge the Housing Authority Defendants decision (i) not to
lease vacant Charleston Apartment units and operate them as rental housing for low-
income families; (i) not to maintain the Charleston Apartmentsin good repair and to
permit waste; (iii) to terminate the Section 8 HAP contract without proper notice; (iv) to
implement and adopt a plan to demolish the Charleston Apartments; and (v) to refuse to
issue enhanced vouchers. (Count VI, §103). This agency action is reviewable pursuant to
§536.150 R.S. Mo. because thereis no other provison for judicid inquiry into or review
of such decison. Hence, Plaintiffs have sued for injunctive relief under 8536.150 R.S.

Mo. on the grounds that Housing Authority Defendants, by the foregoing conduct, have
acted uncondtitutiondly, unlawfully, unreasonably, arbitrarily, capricioudy and abused
their discretion. See State ex rel. Mary Smith v. Housing Authority of . Louis County, 21

S.W.3d 854 (Mo. App. E.D. 2000).

C. CHA’'SMOTION TO DISMISS PLAINTIFFS DUE PROCESS CLAIM
(COUNT V) MUST BE DENIED BOTH RESIDENTS AND PERSONS
AWAITING ADMISSION TO CHARLESTON APARTMENTS HAVE
A LEGALLY PROTECTABLE INTEREST IN THEIR HOMES AND IN
HOUSING AT CHARLESTON APARTMENTS.
Relying on Hill v. Group Three Hous. Dev. Corp., 799 F.2d 385 (8" Cir. 1986),
CHA contends that the Plaintiffs have no property interest in continued occupancy and no
procedurd due processinterest in the preservation of Charleston Apartments. CHA'’s
reliance on Hill in this case is misplaced and its motion to dismissis without merit.
Hill involved a Section 8 project owner’s rejection of applicants for housing based
on adverse credit history, unfavorable references, etc. The Eighth Circuit found no

property interest because, even though the applicants were income digible for Section 8
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housing, owners had discretion to deny gpplicants for such reasons. This discretion made
whatever interest the applicants may have had too speculative and uncertain to rise to
leve of aproperty interest. See Hill, 799 F.2d at 392- 3.

Here, there is nothing speculative or uncertain either for current residents or
persons on a housing development’ swaiting list. Hill iswholly inapplicable to resdents.
Residents of Charleston Apartments have ared property interest in the continuing
possession of their homes. Under HUD regulations, the tenancies of these residents may
only be terminated by CHA for good cause with proper notice. See 24 C.F.R. §
880.607(b). Further, even if CHA has vaidly withdrawn Charleston Apartments from the
project-based Section 8 program, residents have the right to remain at Charleston
Apatments with “enhanced” tenant-based Section 8 vouchers. See FY 2001 Military
Construction and FY 2000 Emergency Supplemental Appropriation Act, Pub. L. No. 106-
246, 8§ 2801 (July 13, 2000). RHS regulations guarantee residents the right of continued
occupancy and aright to an adminigtrative hearing prior to the termination of their
tenancies for cause. See 7 C.F.R. Part 1930, Subpart C, Exh. B., 1 XIV. Without question,
resdents interest in continued occupancy and operation of the RHS and Section 8
affordable housing programs condtitute legaly protectable property interests. See, e.g.,
Holbrook v. Pitt, 643 F.2d 1261 (7" Cir. 1981); Johnson v. U.S. Dept. of Agriculture, 734
F.2d 774 (11" Cir. 1984).

Regarding “ gpplicants,” persons awaiting admisson into Charleston Apartments
are differently Stuated than the plaintiffsin Hill. Persons on the waiting list are not mere
“gpplicants” Under HUD and RHS regulations, families may only be placed on awaiting

list after they have been successfully screened—i.e., determined to be “digibleand ...
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otherwise acceptable,” 24 C.F.R. § 880.603(b)(1),* and “digible,” 7 C.F.R. Part 1930,
Subpart C., Ex. B., 1 VI.F.1.c—by CHA. Having been successfully screened and
admitted to CHA’swaiting ligt, persons on this list are entitled to their spot onit.

Persons entitled to participate in a governmental program have a property interest
in continued participation that may be infringed upon only in accordance with the
procedural Due Process requirements of the federal Congtitution. See Goldberg v. Kelly,

90 S.Ct. 1011, 1018 (1970).

D. CHA’'SMOTIONSTO DISMISS PLAINTIFFS RHS PROGRAM
CLAIMS (COUNTSI & I1) MUST BE DENIED BECAUSE CHA IS
SUBJECT TO “PREPAYMENT” RESTRICTIONSIN MAKING ITS
231" LOAN PAYMENT.

In its motions to dismiss, CHA argues that its 231% payment was merely a
“payment” and not a*“ prepayment” that would subject it to 42 U.S.C. § 1472 and RHS
regulations. CHA'’ s distinction is without legal basis and contrary to RHS regulations.

RHS regulations define a prepayment as & loan that has been paid by the
Borrower in full, before the loan maturity date.” 7 C.F.R. 8 1965.202. The fact that the
Authority has continuoudy paid ingalments on the Charleston Apartments|oan a an
accelerated rate and that current balance on the loan islow isirrelevant to the
determination of what congtitutes a prepayment. The CHA’s 231% payment would cause
theloan to be paid in full before the loan’s maturity date, which is not until 2031. The
fina payment is thus a* prepayment” within the meaning of the regulations. CHA,

therefore, must comply with al the provisons of RHS regulations governing prepayment

before the 231% payment may be made.

* This regulation is made applicable to the Section 8 Substantial Rehabilitation Program by 24 CFR §
881.601.
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The interpretation of the prepayment requirements CHA argues that this Court
should adopt would fataly undercut the practical effect of these requirements. According
to CHA’slogic, any owner of a Section 515 housing development could withdraw its
development from the program regardless of the maturity date of the development’s RHS
loan in the space of two payments without submitting a prepayment application. All an
owner would have to do isto make alarge payment in the amount equd to the baance of
the RHS |oan less the amount of one regular payment. The owner could then make its
next scheduled payment, which would be a“fina payment” according to CHA, paying
the loan in full without submitting a prepayment application to RHS. Under CHA'’s
reasoning, ELIHPA is an effective nullity. Its provisons would be so easy to circumvent,
the statute would never be able to preserve affordable housing or to provide any
protection againg displacement to low income families.

CHA'’sreliance on the Deed of Trugt, which states that CHA is obligated to make
payments, is migplaced. See Motion to Dismissat 11. CHA isobligated to make [oan
payments as scheduled. It is aso obligated to comply with RHS loan prepayment
requiremerts. It has not done so. RHS has made no indication that it will take any adverse
action against CHA based on its refusal to accept CHA’s 231% payment without first
complying with prepayment requirements. RHS has authority under the Deed of Trugt to

reschedule payments on the loan. See Rlaintiffs Exh. 3, 1 14(a).

E. CHA’SMOTION TO DISMISS PLAINTIFF S CLAIM PURSUANT TO
THE UNIFORM RELOCATION ACT (COUNT VI) MUST BE DENIED
BECAUSE CHA RECEIVES FEDERAL FINANCIAL ASSISTANCE
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Defendant CHA has moved to dismiss Plaintiff’s Uniform Relocation Act (URA),
42 USC 88 4601, et seq., clam on the ground that CHA does not received the type of
federd financid assstance that brings it within the ambit of the URA. CHA Mation to
Digmiss, p. 7. Defendant’s argument is both legdly and factudly wrong.

The URA definition of Federd Financid assstanceisbroad. It isdefined as

agrant, loan, or contribution provided by the United States, except any

Federd guarantee or insurance, any interest reduction payment to an

individua in connection with the purchase and occupancy of aresdence

by that individua, and any annud payment or capita loan to the Didtrict

of Columbia
42 USC §4601. Paintiffs complaint allegesthat CHA receives federd financid
assistance from HUD and USDA for Charleston Apartments in the form, respectively, of
Section 8 housing assistance payments and a Section 515 loan.  Plaintiff’s First
Amended Complaint 11 44-45, 50. Both types of assstance fal squardly within the
URA’s definition of a*“grant, loan or contribution provided by the United States, and do
not fit within any of the narrow statutory exceptions.  Indeed, USDA'’s Section 515
regulations expressly require CHA to comply with the URA. 7 C.F.R. § 1944.215 (v)
(2000).

While the dlegationsin plaintiffs complaint are sufficient to survive defendant’s
motion to dismiss® the facts before the court fully support plaintiffs claim that CHA

receives federd financia assstance as defined by the URA and contradict defendants

bold and erroneous assertion that “ Federd financid assstanceis not being provided to

®Even if CHA’s contention that it receives no federa funds were true, the determination
of whether it recelves federd fundsis factuad and thus not appropriate for digpostion on a
amotion to dismiss pursuant Fed.R.Civ.P.12(b)(6).
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CHA.” CHA mationto dismissat p. 7. Infact, with the exception of a smdl amount of
rent collected from its resdents, CHA'’ s operates solely on federa assistance.

CHA readily admits that at the time this action was commenced it received
regular renta assistance payments pursuant to the Section 8 housing assistance payments
(HAP) contract for Charleston Apartments. CHA Answer 30. Therecord aso clearly
discloses that Charleston Apartmentsis financed with a Section 515 loan from the
USDA. Multiple Family Housing Project Budget for fisca years ending December 1995
through 2000, Plaintiffs Exhibits 39-45; Loan Resolution, Plaintiffs’ Exhibit 2.
Moreover, according to CHA’s Annual Plan for Fisca Year 2001, CHA recelved in
excess of $1,196,000 in federd financia assstance to operate its public housing program
for 2001. CHA Annua Plan for Fiscal Year 2001, p. 14-15, included as Plaintiffs
Exhibit 18. Interestingly, CHA’s Annua Plan does not disclose that CHA isreceiving
any funding other that federal income. Thus, contrary to its assertion, CHA is, in fact,
exclusively federdly funded. 1d. Therefore, CHA’s mation to dismiss plaintiffs URA

dam should be denied.

F. CHA’SMOTION TO DISMISS PLAINTIFFS CLAIM FOR

INTERFERENCE WITH EFFORTS TO OBTAIN RENT SUBSIDIES

(COUNT IV) MUST BE DENIED SINCE 12 U.S.C. 8§ 1715z-1b IS

APPLICABLE BY ITSTERMS

CHA moation to dismiss plaintiff’s dam that it interfered with plantiffs effortsto

obtain rent subsidies pursuant to 12 U.S.C.A § 1715z 1b on the ground that Charleston
Apatmentsis not a“multi-family housing project” as defined by that Satuteistotdly
without merit.

12 U.S.C.A. § 1715z 1b defines amultifamily housing project as
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[1] aproject which is digible for assistance as described in section 1715z 1a(c)
of thistitle or section 1701q of thistitle, or [2] a project which receives
project-based assistance under section 8 of the United States Housing Act of

1937 (42 U.S.C. 1437f) or [3] enhanced vouchers under the Low-Income

Housing Preservation and Resident Homeownership Act of 1990, the provisions

of the Emergency Low Income Housing Preservation Act of 1987, or the

Multifamily Asssted Housing Reform and Affordability Act of 1997.

12 USCA § 1715z-1b(a) (bracketed numbers and emphasis added).

Contrary to the plain meaning of the statute, namely that any one of three
categories of projects fal within its coverage, the Defendant’ s erroneoudy reed the
datute to require that a sngle project meet al three requirements before it is categorized
asamultifamily housing project within the meaning of the datute. Hence, they
erroneoudy contend that plaintiffs claim should be dismissed because they did not plead
aufficient facts to support the contention that Charleston Apartmentsis a“multifamily
housing project” as defined in the Statute.

The defendants' error is obvious from a cursory reading of the statute. The three
types of properties that are covered by the statute are clearly defined, and are made
digtinct by the fact that they are conjoined by an “or.” Thus, contrary to defendant’s
clam, aproject need only fall into one of the three categories to be covered by the
Setute.

Fantiffs complaint clearly dlegesthat Charleston Apartments receives project
based assistance under Section 8 of the United States Housing Act of 1937 (42 U.S.C.
1437f). First Amended Complaint 29-35. Pantiffs alegation are therefore sufficient

to support the cause of action and defendant’ s motion to dismiss should be denied.
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G. CHA’'SMOTION TO DISMISS PLAINTIFFS 1437f CLAIM TO
COMPLY WITH REQUIREMENTS OF THE SECTION 8 PROGRAM
(COUNT I11) MUST BE DENIED.

Defendant’ s seek to dismiss Plantiffs' third claim on the grounds that the Section
8 contract between defendants CHA and HUD has been terminated as a matter of law and
that, as aresult, Plaintiffs cannot sustain their cause of action. Motion to Dismissat p.11.
Defendant’ s contention that the Section 8 Contract has been terminated has no legd merit
and isfactudly disputed. Thus, it is not an gppropriate subject of amotion to dismiss
pursuant to Fed.R.Civ.P. 12(b)(6).

Thereis no dispute that at the time this litigation was commenced the Section 8
Housing Assistance Payments (HAP) contract between CHA and HUD wasin effect. In
their Complaint and in their Trid Brief in Support of Amended Mation for Preiminary
Injunctive Relief (Plaintiffs Trid Brief), Plaintiffs contended that the Section 8 cortract
could not be terminated without CHA providing a proper notice of termination to both
HUD and the tenants and that CHA’ s notice of termination was defective. Plaintiffs
Trid Brief a p. 12-14. Accordingly, Plaintiffs argued that as amaiter of law the contract
between CHA and HUD could not have been legdly terminated and continuesto bein
effect. See 215 Alliance v. Cuomo, 61 F.Supp.2d 879, 886-887 (D. Minn. 1999) (HUD
could not in its discretion waive one year notice requirement and therefore HUD’ s
gpprova of termination of HAP contract wasillegd.)

Moreover, in their motion for temporary relief, Plaintiffs sought atemporary
injunction againg the termination of the HAP contract. At the hearing on the motion, this
Court denied Plaintiffs s mation, in part, upon HUD’ s representation that it would

continue to make housing ass stance payments to CHA on behdf of the residents
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remaining at Charleston Apartments. CHA, which did not contest HUD’ s representation
or the maintenance of the status quo pending a hearing on amotion for preliminary
injunction, now contends, with HUD’ s support, that the Section 8 HAP contract has been
terminated. CHA Moation to Dismiss, p. 11, HUD Trid Brief, p.14. Thisis despite the fact
that CHA and HUD have stipulated to continue to make and receive subsidies for the
occupied units at Charleston Apartments. See Stipulation of Uncontested Facts at ] 32
(Jun. 18, 2001). CHA’s contention should not now be alowed to form the basis upon
which Plantiffs daimisdismissed.® Plantiffs timely challenged the termination of the
HAP contract and acquiesced in the continuation of the housing assistance payments
pending the court’s ruling on their motion for a preliminary injunction. Thus, a wors,

the status of the contract remains a issue in this case.

As amatter of law, the HAP contract terms also limit the circumstances under
which assistance to residents can be terminated. Under the contract CHA has agreed not
to terminate "ass stance on behdf of an asssted Family except in accordance with all
HUD regulations and other requirements, in effect a the time of termination.” HAP
Contract 1 2.9, Exhibit 4 to Plaintiff's First Amended Complaint. In thiscase, HUD's
requirements include the statutory provisions, regulations and other guides, adopted
pursuant to 42 U.S.C § 1437f(c)(8), which prescribe the terms under which a Section 8
contract may be lawfully terminated. Since, as Plaintiffs contend, these conditions have

not been met, the contract, according to itsterms, may not be terminated.

®Not only are these arguments contrary to representations made to this Court, they are
inherently inconsistent. HUD has no authority to make housing assistance payments on
behdf of the resdents of Charleston Apartments without a HAP contract continuing to be
in effect.
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Lagtly, CHA aso contends that once the HAP contract has been terminated the
Maintiffs, asameatter of law, cannot maintain their daim that it has an obligation to
accept enhanced vouchers. CHA's erroneous contention only servesto highlight its
complete lack of understanding of the statutory framework that Congress put in place to
protect resdents of developments receiving project based Section 8 assistance such as
Charleston Apartments. The purpose of enhanced vouchersisto alow residents of
projects whose owners have properly terminated their HAP contract to remain in their
units. The enhanced voucher provides the residents with a voucher that has a higher
vaue and thus enables the resdents to remain in their units and pay rents higher than
other vouchers holders can pay. Thus, the only time when enhanced vouchers can be
issued is after termination of a project based Section 8 contract. Indeed, as42 U.S.C. §
1437f(t) makes clear, the owner’s obligation to accept vouchers only becomes effective
upon an "digibility event" which is defined, in part, as"the termination or expiration of
the contract for rental assstance under section 8 of the United States Housing Act of
1937." 42 USC 8§ 1437f(t)(2). Thus, in accordance with the statute, until the Section 8
contracted is properly terminated the obligation to issue enhanced vouchers does not
accrue.

For these reasons, defendants’ motion to dismiss Plaintiffs third dlaim must also

be denied.

H. CHA’'SMOTION TO DISMISS PLAINTIFFS CLAIM UNDER THE
QUALITY HOUSING AND WORK RESPONSIBILITY ACT OF 1998
(COUNT VIII) MUST BE DENIED BECAUSE CHA HAS A DUTY
AFFIRMATIVELY TO FURTHER FAIR HOUSING UNDER THAT IS
ENFORCEABLE BY THE PLAINTIFFS.
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CHA contendsthat it has no affirmative duty to further fair housing inits
operation of Charleston Apartments because the planning provisions of the Qudity
Housing and Work Responsihility Act of 1998 do not gpply to Charleston Apartments
and that the Plaintiffs have no right to enforce these provisonsin any case. CHA's
position isincorrect. The housing authority has an affirmative fair housing duty thet
requires it to have in place a means by which to consider the racia and socioeconomic
effects of its decisons. This duty is enforcegble by the Plaintiffs pursuant to 42 U.S.C. §
1983 and the Missouri Adminigtrative Procedure Act.

In 1998, Congressin the Qudity Housing and Work Responsbility Act
(QHWRA) required every public housing authority (PHA) to prepare and to submit for
HUD approva an “annud public housing agency plan” detailing the housing needsin the
public housing authority’ s jurisdiction and the authority’ s administration of its programs.
42 U.S.C. 8§ 1437¢-1(b). Thisannud public housng agency plan (PHA plan) isrequired
to include

[a] statement of the rules, standards, and policies of the public housing

agency governing maintenance and management of housing owned,

assigted, or operated by the public housing agency ... and management of

the public housing agency and programs of the public housing agency.

42 U.S.C. 8 1437c-1(d)(5). Because Charleston Apartmentsis housing “owned, assisted,
or operated” by CHA it is subject to the CHA’s QHWRA-mandated PHA plan.
Defendant Page s podition, stated in his testimony at the preliminary injunction hearing,
that CHA’s PHA plan does not apply to Charleston Apartments becauseiit is not part of
the federa public housing program is without legd bass.

The QHWRA further requires a PHA to certify that it “will carry out the public

housing agency plan in conformity with ... the Fair Housing Act ... and will
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afirmativey further far housng.” 1d. at 8 1437c-1(d)(15). In carrying out thisplanin
regards to the management of Charleston Apartments, CHA must affirmatively further
far housng.

Asexplained in Pantiffs Trid Brief at 14, CHA’s affirmative duty to further fair
housing meansthat it must have in place procedures for evauating the fair housing
implications of its actions and use those procedures to inform the decisions that it makes.
CHA "mud utilize some indtitutiondized method whereby . . . it has before it the relevant
racid and socioeconomic information necessary for compliance with its duties under . . .
[the Fair Housing Act.]" Shannon v. U.S. Dept. of Hous. And Urban Dev., 436 F.2d 809,
820 (3" Cir. 1970). CHA has shown no method for gathering such information before it
made its decison to vacate Charleston Apartments and remove it from the federa
housing programs. CHA’ s Executive Director Paul Page in his testimony before this
Court a the June 18, 2001 preliminary injunction hearing stated that the housing
authority did not study the racid effect of its decison. Thisfalureisaviolaion of
CHA'’sdfirmative fair housing duties under the QHWRA.

Congress has specificaly alowed 81983 actions under these circumstances—i.e.
when private parties chalenge a PHA's compliance with PHA plan requirement. The
dtatute provides that HUD is permitted to conduct a paper review of the PHA plans
submitted to it, but that such review “shdl not preclude ... an action regarding such
compliance under ... 42 U.S.C. 1983.” 42 U.S.C. §1437c-1(i)(4)(B).

In addition to a private claim under § 1983, Haintiffs have a private clam under
§536.150 R.S.Mo. againgt CHA for vidlation of its affirmative fair housing duties for the

reasons stated in B., supra.
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. CHA’SMOTION TO DISMISS PLAINTIFFS DISCRIMINATORY
EFFECT CLAIM (COUNT IX) MUST BE DENIED BECAUSE
PLAINTIFFSHAVE STATED A VALID CLAIM UNDER THE FAIR
HOUSING ACT, TITLE VIII OF THE CIVIL RIGHTS ACT OF 1968.

CHA arguesthat the Flantiffs discriminatory effect daim under Title VIII of the
Civil Rights Act of 1968, the Fair Housing Act, must be dismissed in light of Alexander
v. Sandoval, _ U.S.__, 121 SCt. 1511 (2001). In the alternative, it argues that the
Faintiffs have not made dlegations sufficient to support aclam of discriminatory effect
under Title VIII.

The Plantiffs do not base their motion for preliminary injunctive relief on their
discriminatory effect clams againg CHA under the Fair Housing Act, Title VIII of the
Civil Rights Act of 1968, 42 U.S.C. 88 3601, et seq. Plaintiffs discussther
discriminatory effect claims here only in response to CHA'’ s motion to dismiss. Below,

we demondtrate that Plaintiffs have made sufficient alegations to withstand CHA's

motion to dismiss thar Title VIII dams.

I. Standard for Title VIII Claimsin the Eighth Circuit:
Discriminatory Purpose Is Not Necessary.

The Eighth Circuit Court of Appedls has held that in a case under the Fair
Housing Act

the plaintiff need prove no more than that the conduct of the defendant

actudly or predictably resultsin racid discrimination; in other words, that

it has adiscriminatory effect. ... The plaintiff need make no showing

whatsoever that the action resulting in racia discrimination in housing was
racialy motivated.
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U.S. v. City of Black Jack, Mo. (“ Black Jack” ), 508 F.2d 1179, 1184-5 (8" Cir. 1975).
The Court explained:

Effect, and not motivation, is the touchstone, in part because clever men

may easly concedl their motivations, but more importantly, because. ..

whatever our law was once, ... we now firmly recognize thet the arbitrary

qudity of thoughtlessness can be as disastrous and unfair to private rights

and the public interest as the perversity of awillful scheme.
Id. at 1185 (citing Hobson v. Hansen, 269 F.Supp. 401, 497 (D.D.C.1967), aff’ d sub nom.
Smuck v. Hobson, 132 U.S. App.D.C. 372, 408 F.2d 175 (1969) (en banc)).

The Court of Appeals decisonin Black Jack wasthefirst in along series of
federd gppellate holdings that discriminatory effect without discriminatory purpose may
violate the Fair Housing Act. See, e.g., Langlois v. Abington Housing Authority,
(“ Langlois’) 207 F.3d 43, 51, n.4 (1* Cir. 2000); Huntington Branch, NAACP v. Town of
Huntington, (“ Huntington” ) 844 F.2d 926, 934 (2" Cir. 1988); Resident Advisory Board
V. Rizzo, (* Rizzo" ) 564 F.2d 126, 148 (3’0' Cir. 1977); Betsey v. Turtle Creek Assocs.,
(“ Betsey” ) 736 F.2d 983, 988, n.5 (4" Cir. 1984); Arthur v. City of Toledo, (“ Arthur”)
782 F.2d 565, 575 (6" Cir.1986); Metropolitan Housing. Dev. Corp. v. Village of
Arlington Heights (“ Arlington I1"), 558 F.2d 1283, 1289-90 (7" Cir. 1977); Gamble v.
City of Escondido, (“ Gamble”) 104 F.3d 300 (9" Cir. 1997); Mountain Side Mobile
Estates Partnership v. Sec’y of HUD, ( Mountain Sde” ) 56 F.3d 1243, 1251 (10™" Cir.
1995); Jackson v. Okaloosa County, (“Jackson” ) 21 F.3d 1531, 1543 (11" Cir. 1994).

Every federd gppelate court that has consdered the issue has held that discriminatory

effect doneis sufficient to establish ligbility under the Fair Housing Act.

ii. Alexander v. Sandova Has No Effect on Title VIII Claims.
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CHA rdlieson Alexander v. Sandoval (“ Sandoval”),  U.S. 121 S.Ct. 1511
(2002) for its argument that disparate impact is not a sufficient basis for aFair Housing
Act clam. It gatesin its motion that Sandoval holds that “no individud cause of action
exigs under the Civil Rights Act of 1968, except for intentiond discrimination.” See
CHA Motionsto Dismiss at 9. Thisis ablatantly inaccurate satement of the holding in
Sandoval.

Sandoval was decided on the bass of Title VI of the Civil Rights of 1964, not the
Civil Rights Act of 1968, as CHA damsin itsmation. In Sandoval, the Court held that
sncethere is no private cause of action for disparate impact without racialy
discriminatory motive under Title VI, see Washington v. Davis, 426 U.S. 229 (1976), no
private cause of action for disparate impact can exist under federd regulations
promulgated under Title VI. Thisisfor the reason that only Congress, and not federa
agencies, can cregte private causes of action.

Sandoval did not address Title VI of the Civil Rights Act of 1964, nor did it
address Title V111 of the Civil Rights Act of 1968. Congress has permitted a private cause
of action for digparate impact in employment under Title VII. See Griggs v. Duke Power
Co., 401 U.S. 424 (1971). The Fair Housing Act has statutory language exactly smilar to
Title VII and for this reason has dso been interpreted to permit a private cause of action
for disparate impact in housing. See generally Mountain Sde, 56 F.3d at 1251, n.7 (10"

Cir. 1995) (citing Honce v. Vigil, 1 F.3d 1085, 1088 (10" Cir.1993)).

iii. Elements of a Prima Facie Case of Discriminatory Effect in the
Eighth Circuit and the Eastern District of Missouri.



The Haintiffs have sufficiently stated adlaim of discriminatory effect in this case,
“The Burden of proof in Title VIII casesis governed by the concept of the *primafacie
case.” " Black Jack, 508 F.2d at 1184. This primafacie test issmilar to the effects test
from Title VIl caselaw. See Inre Malone (“ Malone™ ), 592 F.Supp. 1135, 1166, n. 21
(E.D.Mo. 1984). Under the effectstest, the plaintiff must first establish aprimafacie case
of discriminatory effect:

Once the plaintiff has established a prima facie case by demondrating

racidly discriminatory effect, the burden shifts to the governmenta

defendant to demonstrate that its conduct was necessary to promote a

compdling governmenta interest.
Black Jack, 508 F.2d at 1185.

Theform of discriminatory effect on which Plaintiffs base their Title VIII dam is
disparate impact, which involves an policy or practice that has a* disproportionate
adverse impact on onerace.” See Malone, 592 F.Supp. a 1166. In the Eighth Circuit and
the Eastern Didtrict of Missouri, digparate impact, and thus a prima facie case of
discriminatory effect, may be shown by establishing either anumerical disparity with
respect to the persons affected according to race or a qualitative disparity in regardsto
the harm experienced by persons of different races. In both Stuations, anayss of
disparate racid impact is limited to the group actualy affected by the defendant’s
policies or practices, not to the overal compogtion of aregion or larger community. See

Malone, id. Inthis case, CHA'’s policies and practicesinflict both anumericd and a

qualitative adverse digproportionate impact on African American families.

1. Numerical disparate impact.
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Numerica digparate impact occurs when persons of protected classfications
make up a greater number of the pool of persons adversdly affected by a defendant’s
policy or practice than do persons of other classfications in the affected pool. See
Malone, id.

Here, the African American resdents of Charleston Apartments suffer
numericaly disparate impact. According to the CHA Minutes, at the time the Defendant
chose to remove the development from the federal housing programs for the purpose of
demolishing it, Charleston Apartments was home to 47 families. Forty-sx of these
families were identified as African American. See Plaintiffs Exh. 6. Therefore, focusng
on the group of personsto be affected, as required under Malone, the African American
families of Charleston Apartments suffer disproportionate harm in the form of
involuntary displacement from their homes and the guaranteed affordability Charleston
Apartments provided at arate of 46 to 1.

Another group affected by CHA' s decision to demolish Charleston Apartments
arefamilies on the waiting list for admisson into CHA housing. African American
familiesin this group will be impacted on anumericaly disparate basis. CHA appearsto
maintain asngle waiting lig for admisson into the housing it operates. Thisligt is
reported in CHA’s annual PHA plan for the fiscal year 2001. According to CHA’splan, a
total of 63 families are on CHA’s housing waiting list.” Of these families, 55 are
described by CHA as African American. See Plaintiffs Exh. 18. Therefore, African
American families on CHA’ s housing waiting list will suffer disproportionate harm in the

form of lost opportunities for affordable housing at arate of 55 to 8.

" Thisfigure may be as high as 84 families. See I.D, supra.
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2. Qualitative disparate impact.

Quditative disparate impact occurs when a defendant’ s practices cause
disproportionately grester harm to people of protected classifications than to other
persons in the group affected by a defendant’s policy or practice. See Black Jack, 508
F.2d at 1186. In Black Jack, the Eighth Circuit Court of Appedls overruled the district
court’ s finding that a zoning ordinance restricting the congtruction of alow-income
housing project had no disparate impact because the “ ultimate effect of this ordinance
was to foreclose 85 percent of the blacks living in the metropolitan area from obtaining
housing in Black Jack, and to foreclose them at atime when 40 percent of them were
living in substandard or overcrowded units’ — even though fewer African Americans
than non-minarities would be digible for occupancy and the numbers of digible African
Americans and nor-minorities were essentialy proportiona to the compaosition of the
local population See also Huntington, 844 F.2d at 929 (zoning restrictions preventing the
congtruction of a subsidized project where 7% of dl the town’s families required
subsdized housing, while 24% of African American families needed such housing).

Here, the low income families digible for project-based Section 8 housing in
Missssppi County, CHA'’sjurisdiction, comprise the group affected by CHA’s plansto
remove Charleston Apartments from the county’ s supply of affordable housng. CHA's
planswill inflict aquditatively disparate impact on African Americansin this affected
group. Thisis because low income African American householdsin Mississppi County
have a disproportionately greater need for affordable rental housing compared to the

needs of the affected population as awhole. The Plaintiffs have aleged that according to
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atabulation of 1990 Census data prepared on behalf of HUD,® the most recent year for
which such datais available, there are atotal of 1,417 low-income renter householdsin
Missssppi County. Of these 1,417 tota households, 56% have housing affordability
problems, meaning that these households pay more than 30% of their incomes for
housing costs. A total of 417, or 29%, of these 1,417 renter households are headed by
African Americans. Sixty-nine percent of these African American households pay more
than 30% of their incomes for housing costs. In other words, African American renter
households in Mississippi County dligible for Section 8 housing have a 23% greater need
for affordable housing than do digible renter households overal.

Hantiffs aleged Title VIII violations are more than sufficient to withstand

CHA’s motion to dismiss.

V. HUD'SARGUMENT THAT IT ISIMMUNE FROM SUIT ISWITHOUT
MERIT BECAUSE CONGRESS HAS WAIVED SOVEREIGN
IMMUNITY.

Defendant HUD argues that it isimmune from suit because the waiver of
sovereign immunity in 5 U.S.C. § 702 is subject to the limitation on judicid review in 8
704 to agency action for which there is no other adequate remedy in a court. HUD’s
position isthat an injunction preventing CHA from prepaying and opting out of the
Section 8 contract “provides the exact same relief” as an injunction againgt HUD, barring
an APA claim againg HUD under § 704. HUD’ s argument fails both because 8 704 is

inapplicable here and because federd housing statutes provide dternative waivers of

sovereign immunity to thet in § 702.

8 See Housing Needs Table (Comprehensive Housing Affordability Strategy Table 1C),
http://webprod.aspensys.com/housing/chas/state.asp.
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Section 702 was amended by Congressin 1976 in order to broaden judicia
review of adminidrative actions by “diminating” the defense of sovereign immunity
where plaintiffs seek relief againgt the United States other than money damages. Bowen
V. Massachusetts, 108 S.Ct. 2722, 2731 (1988). Theintent of Congressin adopting the
“no other adequate remedy” provision of § 704 was that the APA not provide additional
remedies in those Stuations in which Congress has aready provided specid and adequate
review procedures. Id., at 2736-37. There are no such specia and adequate review
procedures available for plaintiffs clams against HUD. The Supreme Court noted in
Bowen that:

The exception that was intended to avoid such duplication should not be
construed to defeat the centra purpose of providing a broad spectrum of
judicid review of agency action.
Id. at 2737. The Supreme Court has repeatedly admonished that the “ Act’ s generous
review provisons must be given a hospitable interpretation.” 1d.

In Bowen, the issue was whether an issue of agency statutory interpretation
involving agrant to a state was required to be heard by the federal Court of Claims rather
than Digtrict Court. The Supreme Court held that it was not, for two reasons also relevant
here. Fird, the Court of Clams could not grant the same relief that plaintiffs were
seeking. Id. at 2737-38. Contrary to HUD’ s assertion, the Plaintiffs are not seeking the
samerelief from HUD that it seeks againg CHA. Plaintiffs seek to enjoin CHA from
prepaying the RHS mortgage and opting out of the Charleston Apartments Section 8
contract, failing to operate Charleston Apartments a full occupancy, demolishing
Charleston Apartments, and from undertaking any action that hasaracidly

discriminatory effect or thet is contrary to the CHA'’s affirmative fair housing duties.
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Paintiffs seek to enjoin HUD from failing to renew the Charleston Apartments Section 8
contract until proper notices have been provided and until HUD has properly considered
the fair housing implications of its actions. These clams againgt HUD have the potentia
for alonger term protection of the low income character of these properties than do the
federd clams againg the private defendants. The relief sought from HUD is Smply not
the same relief as that which could be afforded in a suit againgt only the privete
defendants. See New York City Employees’ Retirement Systemv. SE.C., 45F.3d 7, 14
(2nd Cir. 1995) (an adequate lega remedy against another defendant is onewhich
provides the “same rdlief” and “al the rdief” sought againgt the federd agency).

In addition, HUD’ s involvement is essentid if the Charleston Apartments Section
8 contract isto remain intact. An order to CHA to renew the contract will be ineffective if
HUD refuses to do so. Thus, HUD is necessary to provide effective rdief in this case and
alawauit involving only the private defendants cannot provide an adequate remedy as
required by § 704 for that reason aone.

In light of the above, HUD’ s reliance on American Disabled for Attendant
Programs Today v. HUD (“ ADAPT"), 170 F.3d 381 (3rd Cir. 1999) is unavailing. In
ADAPT, the plaintiffs sought an order that the federal agencies pursue againgt loca
defendants the same cause of action which plaintiffs had, or could have, pursued against
those defendants. ADAPT thus differs fundamentaly from this one, in which plaintiff
brings subgtantialy different dams againgt, and seeks sgnificantly different relief from
the federd defendants than the private defendants. HUD’ s reliance on Heckler v. Chaney,
105 S.Ct. 1649 (1985) is amilarly misplaced. HUD misunderstands the narrow holding in

thiscase asdescribed in V., infra.
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HUD has dso waived sovereign immunity under 42 U.S.C. § 1404a, which states
that HUD waivesimmunity “with respect to its functions under the United States
Housing Act of 1937.” The Section 8 statute, 42 U.S.C. 8 1437f, is part of the United
States Housing Act of 1937 and HUD has waived immunity with respect to plaintiffs

federd clamsreated to HUD’ s adminigtration of the Section 8 program.

V. HUD MUST REQUIRE THAT CHA MAINTAIN FULL OCCUPANCY AT
CHARLESTON APARTMENTS

In opposition to plaintiffs claim that HUD has an obligation to force CHA to
maintain Charleston Apartments fully occupied, HUD argues, erroneoudy, thet plaintiffs
cannot maintain their claim because there is no express or implied right of action for
plaintiffs to enforce 42 U.S.C. § 1437f and its implementing regulations. HUD’s
contention fails to acknowledge that the plaintiffs have stated a cause of action under the
Adminigtrative Procedure Act (APA) and, that agency action contrary to itsregulaionsis
reviewable under the APA. Moreover, HUD’ s argument that an agency’ s decision not to
enforce amandatory datute or regulation isjudicialy not reviewable isincons stent with
existing case law.®

It isafundamenta axiom of adminigrative law that administrative agency’s
actions are generaly subject to judicia review under the Administrative Procedures Act
(5U.S.C. 88 701 et seq.). See, Traynor v. Turnage, 108 S.Ct. 1372, 1378 (1988) (There

isagenerd presumption that dl agency decisons are reviewable under the APA); see

®HUD raises this last argument in that portion of its brief dedling with sovereign
immunity. SeeHUD’s Trid Brief a 16-17. Plantiffs bdieve thisissueis more
appropriately discussed in conjunction with their APA claim and therefore respond to the
argument here.
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also HUD, Hill v. Group Three Housing Development Corp., 799 F.2d 385, 395-96 (8"
Cir. 1986) (APA dlowsreview of agency decisons).

In the ingtant case, plaintiffs have stated a cause of action under the
Adminigrative Procedure Act for HUD’ sfailure to enforce its regulations requiring CHA
to maintain Charleston Apartments fully occupied. [cite]. HUD conveniently ignoresthis
cause of action and instead proceeds to argue that plaintiffs have no implied private right
of action to enforce 42 U.S.C 8§1437f and 24 C.F.R. §880.504. In support of its
contention HUD citesto Banksv. Dallas Housing Auth., 119 F.Supp.2d 636
(N.D.Tex.,2000) and Perry v. Housing Authority of City of Charleston 664 F.2d 1210
(4th Cir. 1981). While these cases held that residents of public housing have no implied
private right of action, or third party beneficiary right, to enforce statutory obligations
againg public housing authorities, in neither of these caseswas HUD a party and in
neither case did the plaintiffs seek review of HUD’ s actions under the APA.
Accordingly, HUD' s efforts to undermine plaintiffs APA claims by contending that they
do not have an implied private right of action to enforce the Statute or that they are
seeking to enforce some generd condtitutiona right to decent safe and affordable
housing is entirdly misplaced.

Paintiffs do not chadlenge HUD’ s contention, made elsewhere in its brief, that
under certain limited circumstances agency action is not reviewable “when review is
precluded by statute or ‘ committed to agency discretion by law.”” Heckler v. Chaney, 105
S.Ct. 1649 (1985), citations omitted; see also 5 U.S.C. Sec. 701(a)(1) and (2). However,
contrary to HUD’s claim, this case is not one that fals within these limited

circumstances.
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The statutory language “ committed to agency discretion by law” has been
narrowly interpreted and applied only “in those rare instances where statutes are drawn in
such broad terms that in a given case thereis no law to gpply.” Heckler, at 1655 ;
Citizens to Preserve Overton Park v. Volpe, 91 S.Ct. 814, 820-21 (1971). Moreove, if
the agency act in question involves a question of approva under alaw that sets clear
guiddines for determining when such approva should be given, the Heckler exception
does not apply at al. See Heckler, 105 S.Ct. at 1655, distinguishing Overton Park, supra.
Thus, even under Heckler, there is a strong presumption of reviewability, one that
has operated with “particular vigor” in the area of federdly asssted housing. See Holmes
v. New York City Housing Authority, 398 F.2d 262, 265 (2nd Cir. 1968); Slva v. East
Providence Housing Authority, supra, 423 F.Supp.__ at 459 (D.R.l. 1976). Indeed, in
many cases involving the enforcement of housing rights, courts have rejected arguments
by HUD that its actions are exempt from judicia review on the grounds of agency
discretion to enforce. See Kirby v. HUD, 675 F.2d 60 (3d. Cir. 1982) on remand, 563
F.Supp. 248 (W.D. Pa. 1983), vacated and remanded, 745 F.2d 204 (3d. Cir. 1984)*° ;
Russell v. Landreiu 621 F.2d 1037, 1041 (9™ Cir. 1980). See Roman v. Korson, 918
F.Supp. 1108, 1112 (W.D. Mich. 1995) (Didtrict court specifically rejected USDA efforts
to interpose Heckler againgt aclam that it failed to enforce its regulaions and

permanently enjoined USDA'’sfailure to enforce its regulatory duties).

9The court of appedls reversed the district court’s finding of non-reviewability and
remanded the case for determination of whether HUD abused its discretion. On remand, the
digtrict court found no abuse of discretion. Plaintiffs gppeaed again and the court of appeds
found that the didtrict court erred in finding no abuse of discretion and remanded the case a
second time,

43



Inthis casethereisclear “law to gpply.” Paintiffs seek enforcement of a
specific and clear regulatory duty set out in 24 C.F.R. § 880.504(a).™* Thet regulation
providesthat "[d]uring the term of the [HAP] Contract, an owner shdl make available for
occupancy by digible families the tota number of units for which asssanceis
committed under the Contract.” 1t goes on to state that if HUD makes a determination
that an owner isin default under this, or any other provision of the HAP contract, “HUD
will notify the owner and the lender of the actions required to be taken to cure the default
and of the remedies to be applied by HUD.” 24 C.F.R. 8§ 880.506(a). These regulations
are clear and specific law to apply and do not vest HUD with discretion whether or not to
enforce mandatory language requiring that the total number of unitsin aHAP contract be
available for rent, and to notify the owners and lender (in this case RHS) when a default
occurs with respect to the full occupancy requirements.

Roman v. Korson, 918 F.Supp. 1108 (W.D. Mich.1995) is particularly analogues
to theingant case. In Roman, the Farmers Home Adminigtration (FmHA)(the
predecessor agency to the Rura Housing Service) had knowledge that certain farmersto
whom it had made loans charged rent to farmworkers in violation of agency regulations.
Under its regulations, FMHA had aregulatory obligation to write to borrowers who
breached their no rent obligation and to inform them of their violaion aswell as of their
obligation to rall back theillegdly charged rent and to rebate or credit farmworkers the
improperly charged rent. When severd farmworkers sued the agency to enforce its

regulations, the agency interposed Heckler, contending that the decison to enforce its

1The Supreme Court in Heckler recognized that, in addition to statutes, agency
regulations may be looked to as the “law to apply.” Heckler at 1658; see also Heckler at
1659 (Brennan, concurring).



regulations was discretionary and beyond the court’ sreview. The Digtrict Court
disagreed and held that the FmHA regulations in question were adequate “law to apply”
and obligated FmHA to act. Accordingly, the court enjoined FmHA from continuing to
violate its regulations.

In this case, HUD’ sduty isidenticd to that of FmHA. Whenever it has
knowledge of a violation of the HAP contract it has an affirmative regulatory duty to
advise the owner and its lender of the violation and to ingst upon compliance with the
HAP sfull occupancy obligations. Here asin Roman, thereislaw to gpply and HUD's
falure to act is not within the agency’ s discretion.  For these reasons, HUD has clear

regulatory obligations that are reviewable pursuant to the APA.*2

VI. HUD AND CHA MAY NOT TERMINATE THE HAP CONTRACT FOR
CHARLESTON APARTMENTS BECAUSE PROPER LEGAL NOTICE
HASNOT BEEN PROVIDED

An owner who seeks to “opt out” of the Section 8 program must provide residents
aone year notice of intent to terminate the contract. The content of that notice is
specified by statute and by HUD regulations and guidance issued pursuant to the statute.
Specificaly, the statute provides:

Not less than one year before termination of any contract under which
ass stance payments are received under this section . . . . an owner shall
provide written notice to the Secretary and the tenants involved of the
proposed termination. The notice shdl aso include a statement thet . . .the
owner and the Secretary may agree to arenewal of the contract, thus
avoiding termination, and that in the event of termination the Department
of Housing and Urban Devel opment will provide tenant based rental
assiganceto al digible resdents, enabling them to choose the place they
wish to rent, which is likely to indude the dwelling unit in which they

12CHA has independent obligations to comply with HUD regulations which are not
effected by HUD’ sargument. See Plaintiff’s Trid Brief at p. 11-12.
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currently reside.

42 U.S.C. 8§ 1437f(c)(8)(A). HUD'swritten guidance providesthat HUD project
managers "must review dl Tenant Notification letter to ensure that they are consistent

with the new FY 2000 law. If the letter is not in compliance with the new law then it
should be returned to the Owner for corrections.” Housing Notice 99-36, 1 XVI-C,
included as an attachment to HUD's Trid Brief.>®* Moreover, the same guidance provides
that the one year advance notice "clock does not start until the corrected letter is provided
to HUD and the tenants' and that short-term interim renewal contracts must be issued to
ensure that afull and proper one year noticeis given. 1d.

In the ingtant case CHA did not provide HUD or the residents the proper notice
and HUD’s Trid Brief acknowledges as much. HUD Trid Brief, p.18-20. Contrary to
dtatute, the notice to the residents of Charleston Apartments stated that it is not is likely
that they will be able to remain in the unit in which they currently reside, thus causng
many of the resdents of Charleston Apartmentsto fear for their future security of tenure
and to relocate to other housing. In an effort to circumvent the statute and its own
guidance, HUD maintains that it has no authority to disgpprove an “opt out” notice and
that HUD's interpretation of the notice statute should be given deference. Neither
argument has any merit.

Asclearly sat out in the HUD guidance, the review of the notice is mandatory for
HUD gaff and failure to comply with notice requirements must result in HUD's denid of
termination of the contract until proper notice has been given and one year from the date

of the notice has expired. Asthe court in 215 Alliance v. Cuomo, 61 F.Supp.2d 879 (D.

13 These requirements are consistent with HUD's guidance in the Section 8 Renewa
Policy, 88 8-1 and 11-4 D, issued January 2001, attached to HUD's Tria Brief.
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Minn. 1999), held, the notice requirement “was not something HUD could, in its
discretion, waive” Id. at 887.

Notwithstanding, HUD contends that its interpretation of the statute, namely, that
it can authorize modifications of the statutory notice requirements, must be given
deference. Plaintiffs do not disagree with the generd proposition set out by HUD that
when a gatute is slent or ambiguous deference to an agency’s interpretation is
appropriate. Chevron U.SA., Inc. v. Natural Resources Defense Council, Inc., 104 S.Ct.
2778 (1984). However, in the ingtant case, neither the statute nor HUD' s guidance is
dlent or anbiguous. The statute pecifies the notice that must be given and HUD has no
legd authority to waive these mandatory notice requirements. 215 Alliance v. Cuomo, 61
F.Supp.2d 879, 887.

Moreover, HUD’ s rliance on more recent Section 8 Renewal Policy, Guidance
for the Renewd of Project-Based Section 8 Contracts (" Section 8 Guide"), which was not
in effect at the time CHA issued its notice, does not bolster its argument.** To the
contrary, the language of the Section 8 Guide actudly helps Plaintiffs case, and does not
support the agency’ s claim for deference.  The current Section 8 Guide requires the
notice to include a statement that it will "honor the resdents right to remain and will
continualy renew leases as long as the property is offered as rentd housing." Section 8
Guide, 88 1-4, 11-4. CHA'snotices, to the contrary, flatly state that resdents will "not
likely" be dlowed to remain in their homes, thereby failing to represent that it would

honor the resdents' right to remain in their units or CHA’ s obligation to continue to

Y4 Technicaly, before this court may even look to HUD' s Section 8 Guide, the Court must
first determine that it is gpplicable to the CHA notices dated April 20, 2000 and
December 20, 2000, prior to the issuance of the January 2001 Section 8 Guide.
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renew leases. If HUD applied the requirements of the Section 8 Guide, it would be
forced to rgect CHA'’ s notices, as its requirements are even more stringent than the older
requirements in Housing Notice 99-36.

The fact that CHA did not intend to continue to operate the housing as rental
housing does not provide HUD or CHA refuge from the Section 8 Guide. First, CHA has
now changed its position and is ready to continue to operate at least parts of Charleston
Apartments as rental housing. Thus the Section 8 Guideis fully gpplicable as to those
resdents. Second, CHA'’sintentions, in light of the USDA’s statutory prepayment
restrictions, were never particularly relevant. Before CHA could prepay its USDA loan
and proceed to demolish the housing, it was and continues to be obligated to offer the
housing for sde to a nonprofit or public entity that would continue to operate the housing
as affordable housing and thereby protect the current residents. 42 U.S.C. 8 1472(c), see
Haintiffs Trid Brief p. 9-11. In other words, CHA'’ s notice was more than merely
technicaly deficient, it failed to inform resdents that they had and have ared
opportunity to remain in the housing with HUD assstance. Indteed, asis evident, most of
the Charleston Apartment residents, relying on the inaccurate notice information quickly
vacated Charleston Apartments whenever the opportunity for other affordable housing
presented itsdf. HUD’ s actions in gpproving the notice have had an effect on whether
the project may be preserved as affordable housing. HUD took action to approve the
notice and purportedly permit termination of the contract. These actionsarein clear

violation of the statute, HUD Noatice 99-36 and the Section 8 Guide.

VIl.  HUD'SDECISIONSIN THIS CASE, INCLUDING ITSDECISION TO
APPROVE CHA'S SECTION 8 OPT-OUT NOTICE, WERE SUBJECT TO
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HUD'S AFFIRMATIVE FAIR HOUSING DUTIESUNDER 42 U.SC. §
3608

HUD arguesthat its duty to affirmatively further fair housing does not extend to
its decision to approve CHA'’ s Section 8 opt-out notice. HUD’ s position is that it was
required to approve the Owners opt-out under 42 U.S.C. § 1437f(c)(8) and therefore
“had no authority or right to consider other factors or impose other conditionsin
reviewing thisnotice” HUD's Trid Brief a 22.

The gtatute provides no such shield for HUD because HUD' s gpproval of the opt-
out were not dictated by 42 U.S.C. 8§ 1437f(c)(8). Rather, this statute required HUD to
reject the opt-out and prepayment for non-compliance with federa notice requirements.
HUD’ s approvd is contrary to statutory requirements and an abuse of HUD’ s discretion.
See 215 Alliance v. Cuomo, 61 F.Supp.2d. 879, 887 (D.Minn. 1999). An abuse of
discretion is an exercise of discretion and therefore triggers HUD' s affirmative fair
housing duties.

HUD cannot adminigter its programs asif the Fair Housing Act did not exi<.

Prior to the enactment of the Civil Rights Acts of the 1960s, “the administrators of the
federd housing programs could, by concentrating on land use controls, building code
enforcement, and physica conditions of buildings, remain blind” to the racid effects of

their decisons, but “[tjoday such color blindnessisimpermissble” Shannonv. U.S

Dept. of Hous. and Urban Dev., 436 F.2d 809, 820 (3" Cir. 1970). The purpose behind
Congress simpostion of an affirmative duty to further fair housng on HUD wasto
counteract the historica “bureaucratic myopia’ suffered by the department by requiring

HUD to take into account the effect of its decisons on “the racia and socio-economic
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composition of affected areas.” See Anderson v. City of Alpharetta, 737 F.2d 1530, 1535
(11" Cir.1984).

In this case, HUD has gpproved a course of action that will result in the loss of
dozens of subsidized homes. Even though the Charleston Apartments site was origindly
selected in accordance with Section 8 Substantial Rehabilitation “[s]ite and neighborhood
gandards’ intended to advance civil rights objectives, HUD has performed no
examination of the racial and socioeconomic effects of its decison to approve the CHA'’s
deficient opt-out notice. See 24 C.F.R. § 881.206 (1981) (requiring that a Section
Subgtantial Rehabilitation development site “[b] e suitable from the standpoint of
fadilitating and furthering full compliance with the gpplicable provisons of Title VI of
the Civil Rights Act of 1964, Title V111 of the Civil Rights Act of 1968 [the Fair Housing
Act], Executive Order 11063, and HUD regulations issued pursuant thereto.”) Indeed,
HUD hasin place no inditutionalized method for gathering the racia and socioeconomic
information necessary to perform such an analysis. Inits Trid Brief at 19, HUD pointsits
recently issued Section Renewal Policy: Guidance for the Renewal of Project-Based
Section 8 Contracts which is supposed to “provid[€] comprehensive guidance” for the
renewa of expiring properties, and the earlier administrative Notice 99-36. Neither of
these documents includes a description of any fair housing andyss performed by HUD
in implementing its policies on expiring affordable renta properties.

In addition, HUD’ s Factua Background discussoninits Trid Brief at 6-9 shows
no indication that it performed any fair housing andydsin its decison to dlow CHA to
operate Charleston Apartments at less than full occupancy. This discussion further

describes no steps taken by HUD to encourage CHA to keep Charleston Apartmentsin
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the Section 8 program despite the fact that HUD knew or should have known that
development was sdected for participation in the program to advance civil rights
objectives. If the Charleston Apartments entry into the Section 8 program was expected
to have fair housing effects, the development’ s exit from the program, should be expected
to have fair housing effects— especialy where the development’ s owner has violated
federa law and program requirements.

HUD has performed no fair housing analysisin this case. It has therefore violated
its obligations under 42 U.S.C. § 3608(e)(5), and thereby has acted in amanner that is
arbitrary, capricious,, abusive of its discretion, or otherwise not in accordance with law in

violaion of the Adminigtrative Procedure Act, 28 U.S.C. 88 701, et seq.

51



VIIl. CONCLUSION

For the foregoing reasons, CHA’s motions to dismiss must be denied and the

Haintiffs should be granted prdiminary injunctive relief.

Respectfully submitted,
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