
UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

BRIGHTONVILLAGE NOMINEE TRUST, )
do SENTRYPROPERTYMANAGEMENT )
CORP., )

Plaintiff, )
)

v. )
)

ZYMA MALYSHEV, ITA SCHEGOLEV, )
LIPA SMOLYAR, SEMYONCHARNEY, )
SHEILA DATZ, LEV UMANSKY, )
NTKOLAY VIRINE, LEV FILYURIN, )
LAZAR MERLIS, LORRAINE MOONEY, )
LYUBOV SCHMIDT, SEMYON SHUSTER, )
LEONID VANINOV, SOLOMON VIKTOR, and )
NAUM MANDEL, )

) C.A. No. 00-12311-GAO
DefendantsandThird-PartyPlaintiffs, )

)
v. )

)
MEL MARTINEZ, in hiscapacityas )
SECRETARYOF THE UNITED STATES )
DEPARTMENTOF HOUSINGAND URBAN )
DEVELOPMENT, )

)
Third-PartyDefendant. )

________________________________________________________________________________________)

THIRD-PARTY DEFENDANT’S REPLY TO MEMORANDUM
IN FURTHER SUPPORT OF HUD’S MOTION FOR SUMMARY JUDGMENT

Backi~round

DefendantMel Martinez,in his official capacityasSecretaryoftheUnited States

Departmentof HousingandUrbanDevelopment(“HUD”), by his attorneyMichael J.

Sullivan,UnitedStatesAttorneyfor theDistrict of Massachusetts,respectfullysubmits

this ReplyMemorandumofLaw in furthersupportof his Motion for SummaryJudgment.

Thethird-partyplaintiffs seekto securebenefitsandprotectionstheybelievetheyare
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entitled to andclaim havebeendeniedby HUD. Plaintiffs havefiled aMotion for Partial

SummaryJudgmentagainstHUD, limited to their claimsthat HUD: 1) improperly

approvedtheprepaymentof aHUD-heldmortgageon thepropertyin violation of Section

250(a)oftheNationalHousingAct; and 2) improperlyagreedto theterminationof a

HousingAssistancePayments(“HAP”) ContractbetweenHUD andtheownerin

violation of 42 U.S.C. § 1437f. In thethird-partyplaintiffs’ estimation,butfor the

allegedimproperly-approvedprepaymentoftheHUD-heldmortgageandterminationof

theHAP contract,thethird-partyplaintiffs would still bereceivingproject-basedSection

8 assistance(see:Third-partyPlaintiffs’ OppositionMemo at p. 7). This erroneous

assumptionpervadesthethird-partyplaintiffs’ arguments,andit formsthepremiseof

theirdemandfor relief. However,theRegulatoryAgreementfor theprojectdoesnot

mandatesolelyproject-basedSection8 assistancethroughoutthetermoftheoriginal 40-

yearmortgage.HUD cannotmandatethat an ownerrenewaHAP contractonceit

expires,andevenfSection250(a)wereapplicableto theBrightonVillage projectthe

1986prepaymentcouldstill havebeenallowed. Thesefactorstakenindividually or

togetherstill resultin thethird-partyplaintiffs receivingtenant-basedSection8

assistance.
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ARGUMENT

1. Tenant-BasedAssistanceWasNot Guaranteed Until 2020

Third-partyplaintiffs contendthroughouttheirOppositionto HUD’s Summary

JudgmentMotion that without theprepaymentof theHUD-heldmortgagetheBrighton

Village projectwould havehadproject-basedassistanceuntil 2020(see:Third-party

Plaintiffs’ OppositionMemo at p. 4). However,evenif theprepaymenthadnotoccurred,

theRegulatoryAgreementappendedto theBrightonVillage mortgage(see:

AdministrativeRecordTab8) stipulatedthat aslong as themortgagecoveringtheproject

wasinsuredorheldby HUD, theownerhadto acceptany offer to renewtheHAP

contract,or an offer by theSecretaryto provideanyotherrentalhousingassistance,in

lieu ofHousingAssistancePayments.As such,if theprepaymenthadnotoccurredat the

expirationoftheHAP contractin 1995,althoughthe ownerofBrightonVillage was

mandatedto acceptanyoffer to renewtheHAP contract,HUD in turnwasnot obligated

to offer only project-basedSection8 assistance.Thus,therewasneveranyobligation

that project-basedSection8 assistancewouldbeprovidedfor theBrighton Village

projectuntil 2020 -- but only thatsomeform of rentalhousingassistancewasprovided

by HUD (see:AdministrativeRecordTab8).

Evenif theownerofBrightonVillage had acceptedtheoffer of anewHAP

contractin 1995 for afour-yearterm(see:AdministrativeRecordTab22), by 1999

HUD’s authorityto executeproject-basedassistancewaspursuantto 524(a)(l)ofthe

Departmentsof VeteransAffairs andHousingandUrbanDevelopmentandIndependent

AgenciesAppropriationsAct, 1998Pub.L. No. 105-65,§ 524(a),111 Stat. 1344, 1408

(1997). Section524(a)(l)grantedHUD broadauthorityto provideassistance“in
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accordancewith termsandconditionsprescribedby theSecretary.”Theauthority

providedto HUD via Section524(a)(l)mayverywell haveled to acontractundesirable

to theownerof BrightonVillage whichwould haveresultedin a conversionto tenant-

basedvouchersfor thethird-partyplaintiffs. Furthermore,CongressenactedSection524

of theMultifamily AssistedHousingReform andAffordability Act (MAHRA), 113 Stat

1110-Il 16 (codifiedat 42 U.S.C. §1437f),asthemechanismthroughwhichHUD could

enterinto project-basedhousingassistancepayment(HAP)contractswhencurrent

contractscameto theendof theirtermby theyear2000. This statutoryscheme

authorizedHUD to enterinto anewHAP contractonly whenanownerwith anexpiring

contractrequestedHUD to do so.1 In fact, if theownerdoesnot requestanewHAP

contract,Section524(d)(l) mandatesconversionto thetenant-basedHAP contracts.2

2. HUD Cannot Mandate a HAP Contract Renewal

Third-partyplaintiffs alsocontendthat in 1995 astheexpirationdateofthe

owner’sHAP contractdrewnearHUD failedto offer theownertheproperincentivesto

remainin theproject-basedSection8 program(see:Third-partyPlaintiffs’ Oppositionat

p.14). The ownerswereoffered anewHAP contractin 1995with contractrentsatthe

‘Section524(a)(l):Subjectto paragraph(2), uponterminationorexpirationof acontractforproject-based
assistanceundersection8 for a multifamily housingproject(andnotwithstandingsection8(v) of theUnited
StatesHousingAct of 1937 for loanmanagementassistance),the Secretaryshall, at therequestof the
ownerof a projectandto the extentsufficient amountsaremadeavailablein appropriationActs, use
amountsavailablefor the renewalof assistanceundersection8 of suchAct to providesuchassistancefor
theproject. Theassistanceshallbeundera contracthavingsuchtermsandconditionsasthe Secretary
considersappropriate,subjectto therequirementsof this section.This sectionshall not requirecontract
renewalfor a projectthat is eligible underthis subtitle for a mortgagerestructuringandrentalassistance
sufficiencyplan, if thereis no approvedplanfor theprojectandthe Secretarydeterminesthatsuchan
approvedplanis necessary.

2Section524(d)(l)--theSecretaryshallmakeenhancedvoucherassistanceundersection9(t) of theUnited
StatesHousingAct of 1937 (42 U.S.C. 1437f(t)) availableonbehalfof eachlow-incomefamily who upon
thedateof suchexpiration,is residingin an assisteddwelling unit in the coveredproject
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level establishedby the local PublicHousingAuthority (“PHA”) atthetime ofthe

extension(see:AdministrativeRecordTab 17). However,theownermadearequestfor

rentsabovetheestablishedcontractlevel andat thispoint HUD requestedadditional

informationin theform ofabudgetin orderto processtherequest(see:Administrative

RecordTab 19). Oncenotified of theneedfor additionalinformation,theowner

requestedthatthetenantsbe givenSection8 vouchersat theexpirationof theHAP

contractin August1995 (see:AdministrativeRecordTab20). Third-partyplaintiffs

seemto believethat theincentivesthatHUD hadto offer theownerto remainin the

project-basedSection8 programwereanythingtheownerrequestedwithout any

justification. In fact,BrightonVillage waspurchasedunderthePropertyDisposition

program(~: AdministrativeRecordTab1) andspecificprocedureswerein effect in

1995 for PropertyDispositionSection8 contractrenewals(see:AdministrativeRecord

Tab32). Thepolicy andprocedurefor handlingPropertyDispositionSection8 contracts

wasfollowedby HUD to the letter. Theonly “incentives”or optionsthat couldbe

offeredto projectownerssuchastheBrightonVillage propertywere:(1) acceptingan

extensionoftheHAP contractat contractrentsin effectatthetime oftheextension;or

(2) theownersubmittingdocumentationsupportingtheneedfor increasesin contract

rents. HUD wasauthorizedto requestthedocumentationvia thePropertyDisposition

Section8 ContractRenewalsmemorandum,aswell asHUD Handbook4350.1,Rev-I,

Chapter7 Multifamily AssetManagementandProjectServicing. Theownerwas

specificallydirectedto HUD Handbook4350.1 for guidanceon theprocedureto follow

in submittinginformationrelatedto a rent increase(see:AdministrativeRecordTab 19).

Theownerrepliedto this requestby ceasinghisparticipationin project-basedSection8
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(see:AdministrativeRecordTab20). Theendof project-basedassistanceat Brighton

Village wasnot theresultof HUD failing to offer theownerenoughincentivesto

continueparticipatingin theprogram. To thecontrary,theownerwasofferedwhatHUD

wasauthorizedto proffer, but theownerlackedthecommitmentto stayin theprogram.

Onceanownerdeclinestheoffer to remainin theprogram,thePropertyDisposition

Section8 ContractRenewalsmemoranduminstructsITRJD staffhandlingthe contract

renewalto closeout thecontractandissuetenant-basedvouchers.1{UD doesnot have

the legal authorityto compelan unwilling ownerto renewa HAP contractorsomehowto

unilaterallypreventthecontractfrom expiring.

3. Application of Section 250(a)DoesNot Prohibit Prepayment

Third-partyplaintiffs alsoassumenot only thatSection250(a)oftheNational

HousingAct, asamended,12 U.S.C. § 1715z-15(a),appliedto theBrightonVillage

projectbut thatits applicationwould haveresultedin no prepaymentof theHUD-held

mortgage. Evenif theSection250(a)wereappliedto theBrightonVillage project,the

prepaymentcouldstill havebeenapprovedby IiUD. As aresult,at theexpirationofthe

1995HAP contract,theownerswould havebeenoffereda project-basedSection8

contractandcouldstill havechosento ceaseparticipationin theproject-basedSection8

program-- resultingin thethird-partyplaintiffs1 presentstatusofreceivingtenantbased

assistance.In essence,what thisrevealsis that thethird-partyplaintiffs’ “but for”

formulation—i.e., but for HUD’s allegedlyillegal actions,third-partyplaintiffs would

still haveproject-basedSection8 assistance—ismistaken.Thethird-partyplaintiffs’ are

seekingredress,not for anallegedharmdonethemby HUD, but, rather,to satisfytheir

erroneoussenseofentitlementto aparticularform ofhousingassistance project-based

6



Section8—thatwasheverassuredto be in placepastthe 1995expirationoftheHAP

contract(evenif HUD followed thestatutesthird-partyplaintiffs’ allegehavebeen

violated).

CONCLUSION

WHEREFORE,basedupontheargumentsandauthoritiessubmittedin HUD’S

Motion for SummaryJudgmentwith SupportingMemorandumofLaw,andin thisReply,

HUD respectfullyrequeststhisCourt to dismissthethird-partyplaintiffs’ Complaint.

By his Attorney,

MichaelJ. Sullivan,
UnitedStatesAttorney

Rayfo d A. Farqu
AssistantU.S. Attorney
1 CourthouseWay,Suite9200
Boston,MA 02210
(617)748-3284

Of Counsel,

CAROLE W. WILSON
AssociateGeneralCounselfor Litigation

ANGELO AIOSA
AssistantGeneralCounsel

STACEY E. SINGLETON
Trial Attorney

U.S. DepartmentofHousingandUrbanDevelopment
451

7
th StreetS.W.

Washington,D.C. 20410
(202)708-0300
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CERTIFICATE OF SERVICE

Suffolk, ss. Boston,Massachusetts
November20, 2003

I, RayfordA. Farquhar,AssistantU.S. Attorney, do herebycertify that I have
serveda copyoftheforegoinguponcounselofrecord,AnnJochnick,GreaterBoston
Legal Services,197FriendStreet,Boston,MA 02114.

Assi tant U.S. Attorney
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