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INTRODUCTION

In 1998 and again in 2000, flouting the express will of Congress, HUD instructed public housing authorities to curtail key features of so-called “enhanced” Section 8 vouchers.  As a result of HUD’s conduct, thousands of tenants received lower subsidies, and therefore paid higher rent, than federal law required.  By bringing this action, plaintiffs seek reimbursement of the unlawfully withheld subsidies.  HUD has been called to account for exactly this conduct before, in 215 Alliance v. Cuomo, 61 F.2d 879,  (D. Minn. 1999) TA \l "215 Alliance v. Cuomo, 61 F.2d 879,  (D. Minn. 1999)" \s "215 Alliance" \c 1  (holding HUD’s position to be contrary to law).

HUD has moved to dismiss this action for lack of subject-matter jurisdiction and for failure to state a claim on which relief can be granted.  The Court should deny the motions.  The FRCP 12(b)(1) motion must fail because Congress has waived HUD’s sovereign immunity for plaintiffs’ claims under both 5 U.S.C. § 702 and 42 U.S.C. § 1404a.  The FRCP 12(b)(6) motion must also fail because plaintiffs have stated a claim for relief under 5 U.S.C. § 706.  Additionally, both motions ignore the fact that, apart from their request for reimbursement of subsidies unlawfully withheld, plaintiffs seek declaratory and equitable relief that in no way implicates sovereign immunity.  

5 U.S.C. § 702 waives federal sovereign immunity for actions seeking relief “other than money damages.”  In this action plaintiffs do not seek compensation for a loss suffered as a result of HUD’s actions; they seek reimbursement of rent subsidies to which they are entitled by a federal statute.

In addition, HUD’s immunity is specifically waived by 42 U.S.C. § 1404a, which authorizes the agency to “sue and be sued only with respect to its functions under the United States Housing Act.”  Despite HUD’s rather strained attempt to characterize its actions as having nothing to do with its functions under the Housing Act, its instructions to public housing authorities with respect to the enhanced voucher program lie at the heart of its administration of the Section 8 program.

With regard to HUD’s FRCP 12(b)(6) motion, plaintiffs have stated a claim for relief under the Administrative Procedure Act, 5 U.S.C. § 706(2).  Objections to particular remedies notwithstanding, HUD has not offered any exception to the basic presumption that federal courts can review agency actions for conformity with the law.  Nor does HUD’s cessation of its unlawful conduct exonerate it from review under the APA.

FACTS

Plaintiffs do not agree with all of defendants’ statements in the Statutory and Regulatory Background and the Factual Background sections of defendants’ Memorandum in Support of Motion to Dismiss, but most of those disagreements are not relevant to the issues in Defendants’ Motion.   Those relevant to this case are discussed here.

Defendants’ mischaracterization of the relationship between HUD and PHAs requires comment.  Reading HUD’s brief, one would get the impression that HUD has nothing to do with the Section 8 program except that it hands over the money.  The PIH notices that Defendants have included as Exhibits A through C of their motion directly contradict this, in fact, they detail HUD’s direction to the PHAs.  In addition to notices, HUD issues a great number of regulations, handbooks and letters that direct PHAs as to what they must do to comply with federal law.  The systems that a PHA must use for admission of applicants, inspection of units and determination of tenant rent are dictated by multiple directives issued by HUD, and HUD closely monitors each PHA’s performance, even to the degree of making a determination as to whether a PHA is “high performing,” and adjusting the level of oversight based on that determination.  

The Annual Contributions Contract (“ACC”) is the document that governs the relationship between HUD and the PHAs with regard to the Section 8 program. (Exhibit 1).  That contract requires PHAs to comply with HUD regulations “and all other requirements, including any amendments or changes in the law or HUD requirements.” (Exhibit 1, p. 2, § 10).  If the PHA does not comply, the ACC gives HUD broad powers not only to terminate funding, but also to seize any PHA funds or property associated with the program. (Exhibit 1, p. 2, § 6 and p. 3, § 15).

PIH 98-19 TA \l "PIH 98-19" \s "PIH 98-19" \c 3  informs PHAs that there is funding available for enhanced vouchers.  It states that HUD “decides which HA is the appropriate agency to administer the tenant-based rental assistance.”  (Defendants’ Exhibit A, p. 3).  HUD gives each chosen PHA a list of the potentially eligible families, along with a number of other documents concerning the family. (Defendants’ Exhibit A, p. 5).  

The notice continues on through eighteen pages of instructions to the PHAs. Included in those instructions is the following: 

(B)
Special FMR or Payment Standard.  The law provides the special FMR and payment standard to cover the owner's rent increase after the prepayment/voluntary termination, which must be effective within one year of the date of the prepayment/voluntary termination. Regardless of the year of the prepayment/voluntary termination, the special FMR and payment standard rules do not apply to any subsequent rent increases.

In the case of the rental certificate program, any subsequent rent increase is restricted by the normal annual adjustment and rent reasonableness requirements of the program.  If the owner's rent increase is higher than the rent adjustment allowed under the normal program rules, the family will have to move to continue to receive rental certificate assistance.

Under the rental voucher program, the payment standard is not adjusted to cover an owner's rent increase.  The family must decide whether to move to a less expensive unit or pay for the increase in rent out of pocket.  

(Defendants’ Exhibit A, p. 17)

Defendants here interpret the law for the PHAs, and without equivocation instruct PHAs that only one rent increase is to be covered, and that that increase must fall within the first year the tenant holds the voucher.  Given the power that defendants have over the PHAs under the ACC, and the language of the PIH, defendants’ argument that they are powerless to control the actions of the PHA should fail.

The substantive issues in this case have been decided in 215 Alliance TA \s "215 Alliance"  v. Cuomo, 61 F. Supp. 2d 879 (D. Minn.1999).  The court found that HUD’s interpretation of the statute in PIH 98-19 TA \s "PIH 98-19"  violated the plain meaning of Pub. L. 104-204 TA \l "Pub. L. 104-204" \s "Pub. L. 104-204" \c 2 . (Id. at 888) The court’s decision was made prior to (but with some knowledge of) passage of Pub. L. 106-74 TA \l "Pub. L. 106-74" \s "Pub. L. 106-74" \c 2 , which was accompanied by H.R. Rep. 106-286 TA \l "H.R. Rep. 106-286" \s "H.R. Rep. 106-286" \c 2 , containing the following language, 

The Committee intended that [the original voucher statute] cover initial rent increases, as well as subsequent rent increases, where the rent is reasonable according to the public housing authority. The Administration, however, has chosen to interpret the law to cover only one rent increase rather than subsequent rent increases. To clarify any ambiguity, language is included in the Administrative provisions to ensure that subsequent rent increases, if reasonable, are covered by the enhanced voucher. 

ARGUMENT

I. Standard For Determining FRCP 12(b)(1) And 12(b)(6) Motions

A dismissal under FRCP 12(b)(6) for failure to state a claim is proper only when it appears to a certainty that plaintiffs can prove no set of facts in support of their claim that would entitle them to relief.  Morley v. Walker, 175 F.3d 756, 759 (9th Cir. 1999) TA \l "Morley v. Walker, 175 F.3d 756, 759 (9th Cir. 1999)" \s "Morley v. Walker" \c 1 .  The complaint is liberally construed in favor of the plaintiffs, and its allegations are taken as true.  Lee v. County of Los Angeles, 240 F.3d 754, 764 (9th Cir. 2001) TA \l "Lee v. County of Los Angeles, 240 F.3d 754, 764 (9th Cir. 2001)" \s "Lee v. County of Los Angeles" \c 1 .

A FRCP 12(b)(1) motion to dismiss may attack subject matter jurisdiction in two different ways.  It may assert that the complaint on its face fails to allege facts supporting subject matter jurisdiction, or it may challenge by affidavit or other means the facts alleged in the complaint.  When a defendant bases its FRCP 12(b)(1) motion to dismiss on a facial challenge to the sufficiency of the allegations of the complaint, as HUD has done, the court must accept as true all well-pleaded facts and draw all reasonable inferences in favor of the plaintiff.  Mart v. Beebe, 94 F. Supp. 2d 1120 (D. Or. 2000) TA \l "Mart v. Beebe, 94 F. Supp. 2d 1120 (D. Or. 2000)" \s "Mart v. Beebe" \c 1 .  In other words, the court uses the same standard as it would for a FRCP 12( b)(6) motion to dismiss for failure to state a claim. 

II. HUD’s Motion To Dismiss Must Be Denied Because Plaintiffs Seek Declaratory Relief And Because Alternative Equitable Relief Is Available Which Does Not Implicate Sovereign Immunity Concerns And Which Is Clearly Authorized By § 706 of the APA TA \s "5 U.S.C. § 706" 

 TA \s "5 U.S.C. § 706" .

HUD’s arguments for dismissal are all based on purported problems with the equitable remedy sought in plaintiffs’ complaint:  reimbursement by HUD of the subsidies denied to plaintiffs as a result of HUD’s misinterpretation of the enhanced voucher statute.  HUD asserts that this remedy is barred by sovereign immunity so that the court lacks jurisdiction, and that this remedy is not authorized by § 706 of the APA TA \s "5 U.S.C. § 706" , so that plaintiffs have failed to state a claim for which relief may be granted.  HUD ignores the fact that plaintiffs’ complaint also seeks a declaratory judgment.  A declaratory judgment is authorized by § 706(2) of the APA TA \s "5 U.S.C. § 706"  and by the Declaratory Judgment Act, 28 U.S.C. §§ 2201, et seq TA \l "28 U.S.C. §§ 2201, et seq" \s "28 U.S.C." \c 2 .  Therefore, HUD’s argument under Rule 12(b)(6) must be denied.  See, additional discussion in Section V, below.  

Further, the issuance of a declaratory judgment does not in any way implicate issues of sovereign immunity.  In addition, equitable relief is possible which also does not implicate sovereign immunity issues.  For instance, rather than order HUD to reimburse plaintiffs for illegally withheld enhanced voucher subsidies, the court could order HUD to issue directives to all affected PHAs to provide such reimbursement from funds under their control and to monitor compliance with this directive.  This directive would merely require the affected PHAs to do now what HUD should have required them to do prior to 2000.  Such an order would in no way implicate sovereign immunity issues.  

Because declaratory and equitable relief that avoids all of HUD’s arguments is possible, HUD’s motion to dismiss must be denied on that ground alone. 

Plaintiffs are certainly not abandoning their request for reimbursement directly from HUD, and the rest of this memorandum demonstrates that HUD’s arguments are incorrect with respect to this relief.  However, it is premature for the court even to consider HUD’s arguments at this stage.  Plaintiffs will be moving for entry of a summary declaratory judgment as to HUD’s liability.  Once HUD’s liability is established by declaratory judgment, then the question of what further equitable relief is most appropriate can be addressed.  See 28 U.S.C. TA \s "28 U.S.C."  § 2202.  Sovereign immunity will be relevant to this case, if at all, only with respect to the question of the further equitable relief that is most appropriate.  Questions of relief with respect to HUD necessarily involve complex questions requiring determinations separate from liability.  See NAACP, Boston Chapter v. Kemp, 721 F. Supp. 361 (D. Mass. 1989) TA \l "NAACP, Boston Chapter v. Kemp, 721 F. Supp. 361 (D. Mass. 1989)" \s "NAACP" \c 1 .  (Following liability determination, court considered a range of remedies against HUD, some of which implicated sovereign immunity and some of which did not.)  It may well be that plaintiffs will need to conduct discovery on the feasibility of various remedies which may relate to such sovereign immunity issues as the availability of a source of funds for reimbursement by HUD.

III. 5 U.S.C. § 702 TA \s "5 U.S.C. § 702"  Does Waive Sovereign Immunity For Plaintiffs' Claims For Reimbursement.

As HUD acknowledges, the Administrative Procedure Act (APA), provides a waiver of sovereign immunity when plaintiffs seek relief "other than money damages."  5 U.S.C. § 702 TA \s "5 U.S.C. § 702" .  In Bowen v. Massachusetts, 487 U.S. 879, 108 S. Ct. 2722 (1988) TA \l "Bowen v. Massachusetts, 487 U.S. 879, 108 S. Ct. 2722 (1988)" \s "Bowen" \c 1 , the Supreme Court considered the meaning of the phrase "other than money damages" in the context of a challenge by Massachusetts to a refusal by the Secretary of Health and Human Services to reimburse the state for certain Medicaid program expenditures.  The District Court reversed the Secretary's disallowance of expenditures, and on appeal before the Supreme Court, the Secretary argued that § 702 TA \s "5 U.S.C. § 702"  barred this relief because it amounted to money damages.  The Supreme Court held, however, that the District Court had not awarded "money damages" even though its order could require the payment of money by the federal government.  The Court concluded that even if the District Court order could be construed as a money judgment, it was for specific relief rather than for money damages.  

The court in Bowen TA \s "Bowen"  quoted with approval Judge Bork's explanation in Maryland Department of Human Resources v. Department of Health and Human Services, 763 F.2d 1441, 1446 (D.C. Cir. 1985) TA \l "Maryland Department of Human Resources v. Department of Health and Human Services, 763 F.2d 1441, 1446 (D.C. Cir. 1985)" \s "Maryland Department of Human Resources" \c 1 : 

[The State] is seeking funds to which a statute allegedly entitles it, rather than money and compensation for the losses . . . suffered by virtue of the withholding of those funds.  

Bowen TA \s "Bowen" , 108 S. Ct. at 2735.

According to the Court, "[d]amages are given to the plaintiff to substitute for a suffered loss, whereas specific remedies 'are not substitute remedies at all, but attempt to give the plaintiff the very thing to which he was entitled.'"  Id. at 2732 TA \s "Bowen"  (quoting Maryland Department of Human Resources, 763 F.2d at 1446 TA \s "Maryland Department of Human Resources" , and D. Dobbs, Handbook on the Law of Remedies 135 (1973) TA \l "D. Dobbs, Handbook on the Law of Remedies 135 (1973)" \s "D. Dobbs, Handbook on the Law of Remedies" \c 3  (emphasis in original).  See also, Department of Army v. Blue Fox, Inc. 525 U.S. 258, 119 S. Ct. 687 (1999) TA \l "Department of Army v. Blue Fox, Inc. 525 U.S. 258, 119 S. Ct. 687 (1999)" \s "Army v. Blue Fox" \c 1  (in applying the distinction between specific relief and compensatory relief, the court holds that § 702 TA \s "5 U.S.C. § 702"  bars a claim against the government by a subcontractor because the claim amounts to compensatory relief). 

Misapplying the Supreme Court's reasoning in Bowen TA \s "Bowen"  and Department of Army TA \s "Army v. Blue Fox" , HUD concludes, "courts have found that where plaintiffs seek compensation for payments made to third parties, their claim does not fit within the § 702 TA \s "5 U.S.C. § 702"  waiver provision."  HUD memo at p. 16.  That is neither an accurate statement of law, nor an accurate description of this case.  

HUD relies on a single case, Cal-Almond, Inc. v. Department of Agriculture, 67 F.3d 874 (9th Cir. 1995) TA \l "Cal-Almond, Inc. v. Department of Agriculture, 67 F.3d 874 (9th Cir. 1995)" \s "Cal-Almond" \c 1 .  In Cal-Almond TA \s "Cal-Almond" , the court had struck down as violative of the First Amendment a United States Department of Agriculture (USDA) order which required plaintiff almond handlers to contribute money to a pro-almond public relations program pursuant to a statutorily authorized agricultural marketing agreement regulating the California almond-handling industry.  The court addressed the handlers' claims that they were entitled to reimbursement from the USDA for money they had spent on this advertising fund.  After reviewing Bowen TA \s "Bowen"  and other relevant authority, the court concluded that requiring the USDA to reimburse the handlers for money expended on advertising would oblige the USDA to "substitute" money from its coffers for money the handlers had paid to third parties.  Cal-Almond TA \s "Cal-Almond" , 67 F.3d at 878.  The USDA, the court concluded, could not return the "precise property wrongfully taken" because that money was not paid to the USDA, but rather to the advertising fund.  Id. TA \s "Cal-Almond"   Reimbursement would therefore constitute damages. 

The differences, however, between the situation in Cal-Almond TA \s "Cal-Almond"  and that herein are illustrated by reading further in the Cal-Almond TA \s "Cal-Almond"  decision.  In distinguishing a group of cases relied on by the handlers where courts had concluded that reimbursement by the government would not constitute damages, the court distinguished Zellous v. Broadhead Associates, 906 F.2d 94 (3d Cir. 1990) TA \l "Zellous v. Broadhead Associates, 906 F.2d 94 (3d Cir. 1990)" \s "Zellous" \c 1 .  In Zellous TA \s "Zellous" , tenants living in a privately owned housing project with rent subsidized under the federal Section 8 program brought suit against HUD and the housing project's owners and managers.  The tenants asserted that the defendants had violated the  TA \l "Housing Act of 1937" \s "Housing Act of 1937" \c 2 Federal Housing Act (in particular, the Brooke Amendment setting maximum tenant rents) and the APA by failing to make timely adjustments in their utilities allowances.  The failure to adjust utilities allowances caused the tenants to pay a higher share of their income as rent than permitted under the Brooke Amendment.  In their complaint, the tenants requested "declaratory, injunctive and monetary relief or in the alternative restitution."  Zellous TA \s "Zellous" , 906 F.2d at 95.   On appeal before the Third Circuit one of the issues was whether this requested relief amounted to money damages thus barring relief under § 702 of the APA TA \s "5 U.S.C. § 702" . 

After reviewing the distinctions established in Bowen TA \s "Bowen" , the Third Circuit concluded that the tenants were not seeking compensatory damages for injuries they had suffered as a result of HUD's failure to adjust utility allowances.  Rather, they were seeking to enforce, both prospectively and retrospectively, the mandate contained within the law establishing maximum tenant rent payments. Zellous, 906 F.2d at 98 TA \s "Zellous" .  The court then disposed of the precise objection that HUD raises in the present case, noting that neither the Section 8 statute nor the Brooke Amendment mandated direct payments to the plaintiff tenants.  (As is the case herein, HUD provides subsidies under the Section 8 program to the tenants' landlords to effectively reduce the tenants' payment of rent and utilities.) The court noted that tenants' rental obligations were reduced through a system of government subsidies to property owners, but concluded, "we do not believe that this scheme of indirect support for tenants transforms the character of the relief they seek into a substitute remedy."  Id. TA \s "Zellous"   The court concluded that in seeking reimbursement for the excess rent they were forced to pay, the tenants were seeking not damages, but merely that to which they were entitled under the Brooke Amendment.

The similarities between Zellous TA \s "Zellous"  and the instant case are striking.  Both cases involve privately owned housing under a HUD Section 8 program in which HUD provides subsidies to the plaintiff tenants’ landlord, thus effectively reducing the tenants' rent and utility payments.  In both cases, however, HUD's payment of subsidies was accompanied by a related HUD action which had the effect of improperly reducing subsidies for tenants:  in Zellous TA \s "Zellous" , HUD failed to provide for proper updating of utility allowances, and in the instant case, HUD instructed housing authorities to pay less than the full subsidy required by law.

The court in Cal-Almond TA \s "Cal-Almond"  distinguished Zellous TA \s "Zellous"  because the plaintiffs there “were statutorily entitled to amounts that had been wrongfully withheld” rather than, like the Cal-Almond TA \s "Cal-Almond"  plaintiffs, claiming reimbursement for funds they had been wrongfully forced to spend.  Cal-Almond TA \s "Cal-Almond" , 67 F.3d at 878.  In Zellous, there was a federal subsidy program intended to benefit the plaintiffs that HUD had illegally administered to the plaintiffs’ detriment.  In Cal-Almond TA \s "Cal-Almond" , there was no such federal program of payments to or on behalf of the plaintiffs and the plaintiffs merely sought damages resulting from the federal agency’s illegal administration of the program.

HUD seeks to distinguish Zellous TA \s "Zellous"  in two ways.  See, Defs’. Memo., n.5.  First, HUD argues, subsequent to Zellous TA \s "Zellous"  the Supreme Court in Blue Fox TA \s "Army v. Blue Fox"  clarified that the critical question for purposes of § 702 TA \s "5 U.S.C. § 702"  is whether plaintiff is "seeking the very thing to which he is entitled."  In fact, the Zellous TA \s "Zellous"  court recognized that this was the key distinction and employed that language in its analysis.  Zellous TA \s "Zellous" , 906 F.2d at 98.  The court specifically noted that the Zellous plaintiffs were not seeking compensatory damages for the consequential harm done by HUD’s failure to act.  Id. TA \s "Zellous"  at n.7.  Similarly here, the plaintiffs do not seek compensation for consequential damages resulting from HUD’s illegal administration of the enhanced voucher program. 

Secondly, HUD notes that in this case, unlike Zellous TA \s "Zellous" , HUD’s Section 8 subsidies pass through local public housing authorities, which then make the subsidy payments to the owners.  HUD argues that it is the PHAs, rather than HUD, which have statutory responsibility for calculating the amount of the vouchers and making the payments to landlords.

HUD’s argument ignores the fact that HUD provides all of the funds for, and intensively regulates and monitors, the Section 8 program.  HUD’s regulations for the Section 8 program require PHAs to follow all HUD directives.  24 C.F.R. TA \l "24 C.F.R." \s "24 C.F.R." \c 2  § 982.52 (regulations for the housing choice voucher program, which includes enhanced vouchers); See also 24 C.F.R. TA \s "24 C.F.R."  § 982.151(a) (annual contributions contract between PHA and HUD requires PHA to “administer the program in accordance with HUD regulations and requirements); See also 24 C.F.R. TA \s "24 C.F.R."  § 982.153.  HUD’s regulations control and direct all aspects of a PHA’s operation of the voucher program:  PHA receipt of funding (See especially, 24 C.F.R. TA \s "24 C.F.R."  § 982.151, § 982.157); the wording of basic program documents including a mandatory addendum to every lease (24 C.F.R. TA \s "24 C.F.R."  § 982.162); eligibility and selection of program applicants (24 C.F.R. TA \s "24 C.F.R."  Subpart E); how units are leased up (24 C.F.R. TA \s "24 C.F.R."  Subpart G); where a family can move (24 C.F.R. TA \s "24 C.F.R."  Subpart H); standards for quality of housing units (24 C.F.R. TA \s "24 C.F.R."  Subpart I); permitted rents and how the subsidy payment is to be calculated (24 C.F.R. TA \s "24 C.F.R."  Subpart K); and when families are to be terminated (24 C.F.R. TA \s "24 C.F.R."  Subpart L), among other things.  HUD carries out detailed annual monitoring of PHAs’ administration of the voucher program “to enable the Department to ensure program integrity and accountability.”  24 C.F.R. TA \s "24 C.F.R."  Part 985; § 985.1(a).

The level of HUD control over PHA administration of the program is illustrated by the regulations covering the administrative fees that HUD pays to PHAs to cover the PHA cost of administering the program.  24 C.F.R. TA \s "24 C.F.R."  § 982.152.  HUD’s regulations strictly limit the use of these payments to a few specified purposes.  Id.  Administrative fees earned in any year and not needed to cover administrative costs are must be placed in an administrative fee reserve, the uses of which are strictly regulated by HUD.  24 C.F.R. TA \s "24 C.F.R."  § 982.153.
  If HUD determines that a PHA is not performing its administrative responsibilities correctly or adequately under HUD’s requirements, HUD may reduce the fees or require use of administrative fee reserve funds to correct the deficiency.  24 C.F.R. TA \s "24 C.F.R."  §§ 982.152(d), 982.153(b)(3).

Under the “enhanced” voucher program that is the subject of this litigation, HUD selected which PHAs were to administer the enhanced vouchers.  HUD Notices PIH 98‑19 TA \s "PIH 98-19" , ¶ 3; PIH 99-16 TA \l "PIH 99-16" \s "PIH 99-16" \c 3 , ¶ 4.  Plaintiffs’ Exhibit 2.  HUD published official HUD notices providing information “on the unique statutory requirements governing these special preservation rental vouchers” and providing detailed instructions to such selected PHAs on how to administer the program.  HUD Notices PIH 98-19 TA \s "PIH 98-19" , ¶ 1; PIH 99-16 TA \s "PIH 99-16" , ¶ 1.  Thus, the notices set out for PHAs HUD’s clear expectations as to how the PHAs selected by HUD are to administer the program as well as HUD’s interpretation of the statute, which the PHAs are clearly expected to follow.  Notices PIH 98-19 TA \s "PIH 98-19" , ¶ 11.B. and PIH 99‑16 TA \s "PIH 99-16" , ¶ 11-B, which are the subject of this litigation, required, in strong mandatory language, that PHAs administering enhanced vouchers not subsidize tenants for rent and utility increases subsequent to the first increase after prepayment.  Notice 2000-9 provides a detailed discussion of the provision in the FY 2000 HUD Appropriations Act requiring that the enhanced feature of the vouchers apply to subsequent rent increases.  The notice states that PHAs “must” implement this provision on the first regular income reexamination after the effective date of the act.  See HUD Notices PIH 98-19 TA \s "PIH 98-19" ; PIH 99‑16 TA \s "PIH 99-16" ; and PIH 2000-9 TA \l "PIH 2000-9" \s "PIH 2000-9" \c 3 , Part III. There can be no question that HUD intended and expected that administering PHAs would follow these directives, nor is there any doubt that the reason enhanced voucher payments were not made for plaintiff class members as they should have been was because of HUD's directions to PHAs contained in these notices.

Nor is it relevant for purposes of the applicability of Zellous TA \s "Zellous"  that HUD did not make payments directly to landlords but only indirectly to landlords through PHAs.  Two cases are instructive in this regard.  In Katz v. Cisneros, 16 F.3d 1204 (Fed. Cir. 1994) TA \l "Katz v. Cisneros, 16 F.3d 1204 (Fed. Cir. 1994)" \s "Katz" \c 1 , an owner of federally subsidized housing sued HUD claiming that it had been inadequately reimbursed for rent subsidies.  This case involved a sub-program under the Section 8 program, specifically the Section 8 Moderate Rehabilitation Program.  Under this program, HUD contracted with public housing agencies, who in turn contracted with housing developers, to provide for the rehabilitation of existing housing projects and for rent subsidies to enable low income tenants to rent those units, much as is the case herein.  As in the instant case, HUD provided Section 8 funding not to tenants, nor even to landlords, but to public housing agencies.  In Katz TA \s "Katz" , HUD audited an existing contract between a project owner and a housing authority and concluded that the housing authority should reduce the contract rents being paid to the owner.  That resulted in a lawsuit by the owner challenging the reduction in payments and seeking reimbursement from HUD.  

HUD argued that such a claim amounted to one for money damages.  The court noted that under Bowen TA \s "Bowen" , the critical distinction was between compensatory damages given to a plaintiff to substitute for a suffered loss, and specific remedies that attempt to give the plaintiff the very thing to which he was entitled.  The court observed:

We see no significant distinction between the kind of relief sought by Massachusetts in Bowen TA \s "Bowen"  and that sought by Hollywood Associates in this case.  Like Massachusetts, Hollywood Associates seeks payment to which it alleges it is entitled pursuant to federal statutes and regulation: it does not seek money as compensation for a loss suffered.  It wants to compel HUD to perform the calculation of contract rents in accordance with 24 C.F.R. TA \s "24 C.F.R."  § 882.408 and other applicable regulations.  That a payment of money may flow from a decision that HUD has erroneously interpreted or applied its regulation does not change the nature of the case.  

Katz TA \s "Katz" , 16 F.3d at 1208.

As in the instant case, HUD had no direct payment relationship with the owner in Katz TA \s "Katz" .  As in the instant case, HUD had already paid rent subsidies to the housing authority.  Neither fact obscured the court’s conclusion that plaintiff was seeking not money damages but a direct enforcement of HUD's legal obligations to the plaintiff.

In Linea Area Nacional de Chile S.A. v. Meissner, 65 F.3d 1034 (2d Cir. 1995) TA \l "Linea Area Nacional de Chile S.A. v. Meissner, 65 F.3d 1034 (2d Cir. 1995)" \s "Linea" \c 1 , the court addressed an argument similar to that HUD raises herein:  whether a claim becomes one for money damages simply because the relevant statute does not explicitly provide for direct payment from the government defendant to the plaintiff.  In Linea TA \s "Linea" , an airline sued the Immigration and Naturalization Service (INS) challenging an INS policy requiring it to bear certain costs in connection with passengers applying for asylum.  The INS argued that the airline's attempt to seek reimbursement for its expenditures amounted to money damages.  The court rejected that argument, concluding that the airline was simply seeking funds to which a statute entitled it, rather than money in compensation for its losses.  Linea TA \s "Linea" , 65 F.3d at 1042-1043.  The court then went on to note, however, that previous cases addressing the issue involved a statute that specifically required the government agency to make payments to particular parties for specified items.  In Linea TA \s "Linea" , no statute explicitly required the INS to repay expenses of this kind.  The Second Circuit concluded, however, that in interpreting the statute as a whole, Congress had intended to shift the burden of these costs to the INS.  The court analogized its holding to that in Zellous TA \s "Zellous" , noting that unlike the Medicaid provisions at issue in Bowen TA \s "Bowen" , the statute in Zellous TA \s "Zellous"  did not direct payments to the tenants; rather the rent subsidy was provided by government payments made to property owners.  Linea TA \s "Linea" , 65 F.2d at 1044.  The court noted, 

We join the Third Circuit in holding that the lack of a statutory requirement that the disputed payments be made directly to the plaintiff does not bar relief; the precise nature of the mechanism by which a plaintiff receives that to which a statute entitles him cannot defeat his entitlement.

Id. TA \s "Linea"   

Plaintiffs have alleged that when HUD provided funding to housing authorities under the enhanced voucher program, it also provided directions to those housing authorities that effectively deprived tenants of rent subsidies to which they were entitled by statute.  In now seeking reimbursement, plaintiffs do not seek compensatory damages but only that thing to which they were statutorily entitled:  their full rent subsidies.  The precise nature of the mechanism by which they are provided those rent subsidies – the payment of those subsidies by HUD through housing authorities to landlords – cannot defeat the plaintiffs' entitlement to those rent subsidies.  These claims clearly are for other than money damages and therefore actionable under 5 U.S.C. § 702 TA \s "5 U.S.C. § 702" .

IV. HUD Has Waived Sovereign Immunity Pursuant To 42 U.S.C. § 1404 TA \l "42 U.S.C. § 1404" \s "42 U.S.C. § 1404" \c 2 a.

Congress has waived HUD’s sovereign immunity “with respect to its functions under the United States Housing Act of 1937 TA \s "Housing Act of 1937" , as amended” pursuant to the “sue and be sued” provision of 42 U.S.C. § 1404 TA \s "42 U.S.C. § 1404" a.  Tempo, Inc. v. City of Gladstone Housing Commission, 635 F.Supp. 879, 881 (W.D. Mich. 1984) TA \l "Tempo, Inc. v. City of Gladstone Housing Commission, 635 F.Supp. 879, 881 (W.D. Mich. 1984)" \s "Tempo" \c 1 .  HUD’s Section 8 program is part of the United States Housing Act of 1937 TA \s "Housing Act of 1937"  and HUD’s administration of this program is thus a HUD function under the Act.  Because this provision, unlike § 702 TA \s "5 U.S.C. § 702"  of the APA, does not limit relief to “other than money damages,” the question of whether or not the relief plaintiffs seek is “money damages” or something else is irrelevant to HUD’s waiver under § 1404 TA \s "42 U.S.C. § 1404" a.  

It is the case, however, that any monetary relief awarded under the § 1404a waiver must be from sources under the control of HUD rather than from the U.S. Treasury.  United States v. Adams, 634 F.2d 1261, 1265 (10th Cir. 1980) TA \l "United States v. Adams, 634 F.2d 1261, 1265 (10th Cir. 1980)" \s "Adams" \c 1 .  In this case, there is a reserve fund controlled and administered by HUD for each PHA administering enhanced vouchers that is a potential source.  24 C.F.R. TA \s "24 C.F.R."  § 582.154.  In addition, each annual HUD Appropriations Act has appropriated funds to HUD for the enhanced voucher program, and such funds are available for this purpose.  See, e.g., H.R. 5605, Title II, “Housing Certificate“ Fund TA \l "H.R. 5605, Title II, \“Housing Certificate\“ Fund" \s "H.R. 5605, Title II, \"Housing Certificate\" Fund" \c 2 , ¶  3, the House HUD Appropriations bill for 2003.  Thus there is a source of funds available under the control of HUD.

HUD relies on United States v. Adams, 634 F.2d 1261 (10th Cir. 1980) TA \s "Adams"  for the proposition that the payment of amounts beyond what was called for in the ACC between HUD and a public housing authority is not within the “functions” of HUD under the Act.  HUD’s reading of Adams is far too broad.  The plaintiff in Adams TA \s "Adams"  sought compensatory damages, which the court found could be obtained only from the Treasury rather than from HUD sources.  Adams, 634 F.2d at 1264 TA \s "Adams" .  Thus, the actual basis of the decision in Adams TA \s "Adams"  was the principle that the § 1404 TA \s "42 U.S.C. § 1404" a waiver applies only to funds in HUD’s possession, severed from Treasury control.  Adams, 634 F.2d 1265 TA \s "Adams" , citing F.H.A. v. Burr, 309 U.S. 242, 250; 60 S. Ct. 488, 493 (1940) TA \l "F.H.A. v. Burr, 309 U.S. 242, 250; 60 S. Ct. 488, 493 (1940)" \s "Burr" \c 1 .  In cases where this is not an issue, courts have held that HUD has waived its sovereign immunity even for consequential damages under § 1404a.  Tempo, Inc. v. City of Gladstone Housing Commission, 635 F.Supp. 879, 880-881 (W.D.Mich. 1984) TA \s "Tempo" ; Ippolito-Lutz, Inc. v. Harris, 473 F.Supp. 255, 258-259 (S.D.N.Y. 1979) TA \l "Ippolito-Lutz, Inc. v. Harris, 473 F.Supp. 255, 258-259 (S.D.N.Y. 1979)" \s "Ippolito-Lutz" \c 1 .  

On its face, § 1404 TA \s "42 U.S.C. § 1404" a waives HUD’s immunity “with respect to its functions under” the Section 8 program.  It was HUD Notices PIH 98-19 TA \s "PIH 98-19"  and PIH 99-16 TA \s "PIH 99-16"  which directed the PHAs administering enhanced vouchers to illegally limit the enhanced feature of these vouchers to the first rent increase following prepayment.  HUD’s argument – that the issuance of these notices were not actions “with respect to its functions” under the Section 8 statutes because the PHAs rather than HUD administer the program – is contradicted by HUD’s extensive regulation and monitoring of the Section 8 program.  See discussion in Section III above.  There can be no serious question that HUD intended that PHAs administering enhanced vouchers would comply with its notices setting out HUD’s interpretation of the special requirements of the enhanced voucher statutes and providing the mandatory directives to the PHAs which are at issue in this case.  See discussion in Section III above.  There can also be little question that HUD intended that issuance of these notices be “with respect to” HUD’s functions under the Section 8 statutes.  It is hard to imagine why HUD Assistant Secretaries who issued the notices spent their time having these lengthy and complicated documents drafted, unless they thought it was their job to do so and that the notices would actually direct PHA administration of the program.

HUD next argues that sovereign immunity is not waived under § 1404 TA \s "42 U.S.C. § 1404" a because the substantive legal requirements that HUD violated were contained in appropriations acts rather than in the Section 8 provisions of the United States Housing Act of 1937 TA \s "Housing Act of 1937" .   However, § 1404 TA \s "42 U.S.C. § 1404" a doesn’t waive sovereign immunity merely for violations of the Act, it waives immunity with respect to HUD’s functions under the Act, regardless of the source of liability.  Two decisions interpreting the nearly identical waiver of sovereign immunity in 12 U.S.C. § 1702 TA \l "12 U.S.C. § 1702" \s "12 U.S.C. § 1702" \c 2  are directly on point.  Section 1702 TA \s "12 U.S.C. § 1702"  waives immunity “in carrying out” certain mortgage insurance provisions of the National Housing Act TA \s "Housing Act of 1937" .  In Merrill Tenant Council v. U.S. Department of HUD, 638 F.2d 1086 (7th Cir. 1981) TA \l "Merrill Tenant Council v. U.S. Department of HUD, 638 F.2d 1086 (7th Cir. 1981)" \s "Merrill" \c 1 , the court held that HUD’s immunity was waived for purposes of a suit for interest on tenant security deposits held by HUD with respect to an insured project for which HUD had foreclosed on an insured mortgage and was mortgagee in possession.  The requirement for payment of interest was imposed by an Illinois state statute.  In that case HUD similarly argued that the waiver did not apply because the basis for liability was not the National Housing Act TA \s "Housing Act of 1937" .  The court nevertheless found a waiver of immunity because HUD held the security deposits as a result of its insurance of the project mortgages under the National Housing Act TA \s "Housing Act of 1937" : 

The duty imposed by the Illinois interest statutes arises by virtue of the federal mortgage insurance program under which HUD is responsible for the operating and leasing of plaintiff’s apartments.

Id. at 1090 TA \s "Merrill" .  Similarly, in Chase v. Theodore Mayer Bros., 592 F.Supp. 90 (S.D. Ohio 1983) TA \l "Chase v. Theodore Mayer Bros., 592 F.Supp. 90 (S.D.Ohio 1983)" \s "Chase" \c 1 , HUD, as mortgagee in possession, was not immune from liability for restitution of rents paid by tenants for substandard units, even though plaintiffs’ claims were based on state and federal common law landlord-tenant law.  Id. at 91-92 TA \s "Chase" .    In accordance with these decisions, HUD’s sovereign immunity is waived here because HUD’s illegal directives to PHA’s were issued with respect to HUD’s administration generally of the Section 8 program, even though the specific requirements violated were imposed as special conditions on certain Section 8 vouchers through provisions of HUD appropriations acts.
 

Thus, whether or not any of the plaintiffs’ requested relief can be characterized as “money damages,” HUD has waived sovereign immunity with respect to the plaintiffs’ claims.

V. Plaintiffs Have Stated A Claim Upon Which The Court May Grant Relief.

Defendants argue that plaintiffs "must try to fit the relief they seek under the APA's remedial provisions" because no private right of action exists under the provisions of the Housing Act or the Fair Housing Act that plaintiffs cite.  See Memorandum in Support of Motion to Dismiss ("Def's Mem") at 20.  Plaintiffs agree that the APA is, in fact, the correct and appropriate statute under which they should seek a remedy.  See NAACP TA \s "NAACP"  v. Secretary of HUD, 817 F.2d 149, 152 (1st Cir. 1987) (finding that Congress did not create a direct private cause of action under Title VIII; accordingly, the APA was the correct means of reviewing the federal government's actions).  Federal action is nearly always reviewable for conformity with statutory obligations without any private right of action existing under a particular statute; the presumption of judicial reviewability has been codified in the APA.  Id.  The APA allows a court to interpret statutory provisions and to determine the meaning or applicability of the terms of an agency action.  The relief a court may grant under §  706 TA \s "5 U.S.C. § 706"  of the APA includes the authority to: 

(1)
compel agency action unlawfully withheld or unreasonably delayed; and 

(2)
hold unlawful and set aside agency action, findings, and conclusions found to be - 

(A)
Arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; . . . 

(C)
 In excess of statutory jurisdiction, authority, or limitations, or short of statutory right;

5 U.S.C. § 706 TA \s "5 U.S.C. § 706" .  Contrary to defendants' argument, the relief plaintiffs seek may be granted under either subsection of § 706.  

First, an order that HUD direct PHAs to provide reimbursement to the plaintiffs so as to retroactively give effect to the actual requirements of the enhanced voucher statutes would be an order to compel agency action unlawfully withheld pursuant to § 706(1) of the APA.  HUD’s argument that it was never obligated to make voucher payments directly to the tenants would simply not apply to such an order.

Second, § 706 TA \s "5 U.S.C. § 706" (2) on its face provides that a court is to “hold unlawful” agency action not in accordance with law.  HUD ignores the fact that plaintiffs’ complaint seeks a declaratory judgment holding HUD’s actions to be unlawful.  This is precisely the remedy authorized by § 706 TA \s "5 U.S.C. § 706" (2).  Further, plaintiffs have a right to this relief pursuant to 28 U.S.C. TA \s "28 U.S.C."  § 2201, the federal declaratory judgment statute.

As to the equitable relief plaintiffs have requested, or any further equitable relief which may be appropriate pursuant to 28 U.S.C. TA \s "28 U.S.C."  § 2202, the general principle that federal courts may "use any available remedy to make good the wrong done" supports the language of the relief outlined in § 706 TA \s "5 U.S.C. § 706" .  Franklin v. Gwinnett County Public Schools, 503 U.S. 60, 66, 117 L. Ed. 2d 208, 112 S. Ct. 1028, 1033 (1992) TA \l "Franklin v. Gwinnett County Public Schools, 503 U.S. 60, 66, 117 L. Ed. 2d 208, 112 S. Ct. 1028, 1033 (1992)" \s "Franklin" \c 1 , quoting, Bell v. Hood, 327 U.S. 678, 684, 90 L. Ed. 939, 66 S. Ct. 773 (1946) TA \l "Bell v. Hood, 327 U.S. 678, 684, 90 L. Ed. 939, 66 S. Ct. 773 (1946)" \s "Bell" \c 1 .  In fact, this general principle has long been applicable in the context of judicial review of administrative agency actions.  See Hecht v. Bowles, 321 U.S. 321, 64 S. Ct. 587, 88 L. Ed. 754 (1944) TA \l "Hecht v. Bowles, 321 U.S. 321, 64 S. Ct. 587, 88 L. Ed. 754 (1944)" \s "Hecht" \c 1 .  Although Congress may restrict the courts' power to provide equitable relief, it must do so by establishing a "comprehensive enforcement scheme containing the exclusive remedies for a given statutory violation" and Congress’ intent to adopt an exclusive remedy “must be clear: a strong presumption militates against any such finding.”  Reebok International, Ltd. v. Marnatech Enterprises, Inc., 970 F.2d 522, 561 (9th Cir 1992) TA \l "Reebok International, Ltd. v. Marnatech Enterprises, Inc., 970 F.2d 522, 561 (9th Cir 1992)" \s "Reebok" \c 1 .  As the Supreme Court stated more than a half-century ago:

Unless otherwise provided by statute, all the inherent equitable powers of the District Court are available for the proper and complete exercise of that jurisdiction. . . . Moreover, the comprehensiveness of this equitable jurisdiction is not to be denied or limited in the absence of a clear and valid legislative command. Unless a statute in so many words, or by a necessary and inescapable inference, restricts the court's jurisdiction in equity, the full scope of that jurisdiction is to be recognized and applied. 'The great principles of equity, securing complete justice, should not be yielded to light inferences, or doubtful construction.'

Reebok, 970 F.2d at 561-21 TA \s "Reebok" , quoting Porter v. Warner Holding Co., 328 U.S. 395, 398, 66 S. Ct. 1086, 1088, 90 L. Ed. 1332 (1946) TA \l "Porter v. Warner Holding Co., 328 U.S. 395, 398, 66 S. Ct. 1086, 1088, 90 L. Ed. 1332 (1946)" \s "Porter" \c 1 , quoting Brown v. Swann, 10 Pet 497, 503, 9  L. Ed. 508 (1836) TA \l "Brown v. Swann, 10 Pet 497, 503, 9 L. Ed. 508 (1836)" \s "Brown" \c 1 .

Congress, through the APA, has provided for vehicles and remedies to challenge decisions by federal administrative agencies.  Congress has not, through these remedies, restricted the courts' equitable powers.  

It is clear that the words "set aside" in § 706 TA \s "5 U.S.C. § 706" (2) "need not be interpreted narrowly."  NAACP TA \s "NAACP" , 817 F.2d at 160.  In fact, where a court finds unlawful agency behavior or inaction, it "may tailor its remedy to the occasion."  Id. TA \s "NAACP"   A court may "adjust relief to the exigencies of the case in accordance with the equitable principles governing judicial action." Id. TA \s "NAACP"  at 161 (citations omitted).  Upon remand of the NAACP TA \s "NAACP"  case to the district court, HUD was ordered to take a number of steps to remedy the ongoing effects of its past statutory violations.  721 F. Supp. 361, 367-69 (D. Mass. 1989).  HUD raised arguments similar to those raised here, asserting that the HUD funds initially at issue had already been spent so that no remedy was possible.  NAACP, 721 F. Supp. at 366 TA \s "NAACP" .   The court rejected this argument, noting that the injury continued to exist and was “currently remediable.”  Id. at 367.  HUD also argued that the court could not order HUD to take any actions that were not independently required of HUD by statute.  The court rejected this argument, noting that HUD was confusing liability with relief:  

HUD’s specific obligations under its governing statute and regulations are relevant to the question of liability.  But once liability has been found, I am not limited in fashioning a remedy to ordering HUD to perform acts which would be required of it even absent a finding of past culpability.  This is implicit in the concept of remedial action.

Id. TA \s "NAACP"   Also on point are the Ninth Circuit cases holding that, pursuant to § 706 TA \s "5 U.S.C. § 706"  of the APA a court may order a property transaction from a federal agency to be undone if it was initially done illegally.  Tinoqui-Chalola Council v. U.S. Department of Energy, 232 F.3d 1300, 1304 (9th Cir. 2000) TA \l "Tinoqui-Chalola Council v. U.S. Department Energy, 232 F.3d 1300, 1304 (9th Cir. 2000)" \s "Tinoqui-Chalola" \c 1 ; Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 815 (9th Cir. 1999) TA \l "Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 815 (9th Cir. 1999)" \s "Muckleshoot" \c 1 .  The availability of this dramatic remedy clearly demonstrates that the court is not limited to ordering agency actions specifically authorized by statute and that the court may issue orders designed to effectively set aside past agency action which is already complete.  

Similarly here, the court may frame equitable relief aimed at remedying the injury resulting from HUD’s promulgation of the Notices at issue without regard to whether HUD would otherwise be obligated to take similar action.  HUD’s argument that nothing can be done about its past violations of law because they are in the past deserves the same response this specious argument received from the district court in the NAACP TA \s "NAACP"  case.

VI. Conclusion

For the reasons set forth above, HUD has waived sovereign immunity in this case and the plaintiffs have stated a claim for which relief may be granted under the APA.  HUD’s motion should therefore be denied.

Respectfully submitted this ____ day of February, 2003.
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� When these regulations were published, PHAs objected that HUD should not exercise any control over these reserves and that PHAs should be treated as any other contractors with HUD.  HUD rejected these objections.  60 Fed. Reg. 345660, 34666 (June 8, 1995)� TA \l "60 Fed. Reg. 345660, 34666 (June 8, 1995)" \s "60 Fed. Reg." \c 6 �.  


� It must also be noted that HUD’s argument that it is up to PHAs, rather than HUD, to administer the Section 8 program also leads directly to a waiver of sovereign immunity by HUD.  For if interpreting the statutes providing for enhanced vouchers was solely the province of the PHAs, then HUD’s notices directing administration of the enhanced vouchers in accordance with HUD’s interpretation of the law were beyond HUD’s legal authority, or ultra vires.  The HUD secretary, sued in his official capacity as he was in this case, is not immune from injunctive relief as to his actions that are ultra vires.  Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 840, 70 S. Ct. 31 (1949)� TA \l "Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 840, 70 S. Ct. 31 (1949)" \s "Larson" \c 1 �.


� As the authorizing statutes make clear, the enhanced vouchers are Section 8 vouchers with a few special features.  Except with respect to these special features, all of the normal Section 8 program rules apply.  Notice 98-19, ¶ 8; 99-16, ¶ 7.
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