IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

COLATTA DEAN et al.,

Plaintiffs,

V. :  Civil No. CCB-03-1381
MEL MARTINEZ, et al.,

Defendants.

...0(.)0...

DEFENDANTS’ RESPONSE TO SEPTEMBER 21, 2004 COURT ORDER
AND MOTION TO DISMISS AND/OR FOR SUMMARY JUDGMENT

The Government, through its counsel, Allen F. Loucks, United States Attorney for the
District of Maryland, and Jennifer Wright Burke, Assistant United States Attorney for said District,
hereby respondsto the Court’ s Order dated September 21, 2004 and moves for an order dismissing
this case for lack of subject matter jurisdiction or in the alternative for summary judgment.

1. Federal Defendants are Entitled to the Dismissal of Plaintiffs’ Claims
Regarding the Multifamily Housing Property Disposition Reform Act or in

the Alternative, Summary Judgment Should Be Entered in Their Favor On

Those Claims

On September 21, 2004, this Court ordered the Federal Defendants, the Department of
Housing and Urban Development (HUD) to provide the Court with amore compl ete explanation of
theanalysisit undertook in consideration of the Multifamily Housing Property Disposition Reform
Act and its consideration of the fair housing implications of its decision regarding the Uplands
property. This Response provides the requested information.

In determining how to dispose of the multifamily housing project known as “Uplands’,



HUD considered and took the foll owing action with respect to the Multifamily Housing Property

Disposition Reform Act (“Disposition Act”) gods™:

(A) Preserving Certain Housing So That It Can Remain Available To And Affordable
By Low-Income Persons

After learning that the owner of the Uplands had failed to maintain that property in adecent,
safe and sanitary condition, HUD declared a default and took over the project in furtherance of its
goalsto provide decent, safe and sanitary living conditions to the tenants. Exhibit 1, Affidavit of
Robert Iber 4. On or about January 1, 2001, HUD became the mortgagee-in-possession (“MIP”)
of Uplands. Despite the deplorable conditions of the Uplands project, HUD’ sinitial thought was
to preserve the property.? Id. To that end, HUD hired a contractor to perform arepair survey to
determinethefeasibility and costsof repairing the property. Id. That repair survey revealed, aswas
indicated by the management contractor (ARCO), the massive extent of the physical deficienciesat
the property. Id.; Exhibit 2, Repair Surveys; Exhibit 3, Security Reportsfrom ARCO and EDI, Inc.
In order to make necessary repairs to the Uplands so that they were minimdly safe and sanitary,
HUD would have had to pay $30,000,000. Id. Thisamount would not have included the full cost
to rehabilitate the properties. Exhibit 1, 114. At the time, HUD was spending $343,000 per month

just on operaion and management costs. Exhibit 1, 1 9, 12. Given the severely dilapidated

'The Federa Defendants provide thisinformation to the Court as ordered; however, they
do not admit that they are bound by the Multifamily Housing Property Disposition Reform Act
(“Dispodgtion Act”) in the digposition of HUD-owned multifamily housing projects. 12 U.S.C. §
1715z-11a; Exhibit A, William Mays v. Andrew Cuomo, Case No. C-01-96-929 (S.D. Ohio
1998) (unpublished); see also Part 11 of this Memorandum, incorporated herein by reference.

2 The Uplands were built back in the 1940's, and had dready been rehabilitated in the
1970's.



conditions of the Uplands, HUD determined that it was unsafe to leave the residents at the property
and began substantial relocation efforts. Exhibit 1, 14.

HUD ultimately made the determination that preserving the Uplands was not the most
feasible, economically viableoption. Id. HUD’ snon-preservation decision considered the estimated
cost to repair and rehabilitate the Uplands, as well aslocal land use requirements.  Exhibit 1, 4.
Exhibit 2; Exhibit 4, Letter dated November 29, 2001 from Baltimore City to HUD; Exhibit 5,
L etter dated August 7, 2002 from Baltimore City to HUD; and Exhibit 6, Letter dated November
26, 2002 from Baltimore City to HUD; Exhibit 7, Form 9650 Analysis from Atlanta PD Center.
Consequently, afunctional obsolescence determination was made regarding the property. Exhibit
114.

Thephysical conditionsat Uplandshad deteriorated dramatical ly and required constant repair
of basic systems such as heating and air conditioning, plumbing and electric. Exhibit 8, February
8, 2002 Memorandum from AtlantaMultifamily Property Disposition Center entitled “ Justification
for Relocation of Residents’ ; Exhibit 8. Although alarge maintenance staff worked to repair heating
unitsand other components, it wasimpossible to keep up with thefailureswithout totally replacing
the heating systems at an average cost of $600 per unit. Exhibit 8. The Director of Maintenance
anticipated that 900 units would need to be replaced in the complex. Exhibit 8. In addition, the
pipes had become infiltrated with roots. Exhibit 8. The sewage problems resulting from clogged
drains caused water damagefrom overflowing commodeswhichin turn, caused celingstofall into
lower apartments. Exhibit 8.

Electrical problems stem from both halves of thisvery large complex receiving servicefrom

asingle main distribution center on the Uplands B Property. Exhibit 8. Two transformers needed



to bereplacedimmediately at acost of $5,000 each. All of the 40 transformers needed to be replaced
assoon aspossible. Exhibit 8. Roofs needed to be replaced on all 900+ units. Theestimatefor roof
replacement was$1,517,700. Exhibit 8. All of thebrick mortar areas needed to berepaired. Exhibit
8. Window replacement was a necessity and would cost approximately $2,442,400. Exhibit 8.
Theseare just some of the costsneeded to repair Uplands. Total coststo repair the existing Uplands
structureswould bein excessof $30,000,000. Exhibit 8; Exhibit 1, 14. In addition to the damaged
infrastructure and major systems, the Uplands were small units with dated kitchens, al of which
would have to have been updated for long-term use. 1d. In addition, the Uplands would have had
to be renovated after all the mgjor repars were made.

HUD aso met with numerous developers regarding preserving the buildings versus
rebuilding the Uplands. Theseincluded: Landex, Pinnacle, William Smith Co., Bank of America,
Humphrey Companies, Streuver Brothers, Ecclesand Rouse. 1d.  All of the devel opers expressed
to HUD that the only way to redevelop the Uplands site for long-term viability was demolition.
Exhibit 1, 14.

HUD’ s Property Disposition staff then became involved in decision-making over the future
of Uplands, because the Uplands had experienced many serious simultaneous failures - physical,
financial, environmental, and so on. Exhibit 9, Affidavit of Joseph Baum 5. HUD currently has
no choice but to recognize these redities, and implement a plan for the site using the tools at its
disposal (in particular, the inclusion and enforcement of various provisionsin the contract of sale),
thereby producing aresult that would advance as many of the Department's objectives as possible.
Exhibit 9, 5. HUD has considered additional issues such as: (1) density reduction of aproject with

nearly 1000 units; (2) redevelopment of housing containing obsolescent unit designsthat are over



50 years old; (3) how to address mgor systems breakdowns that required daily attention to keep
residents from being without electricity, hot water, and heat; and (4) generally, the best overall
approach for future use of thissite. 1d. The various ideas and options were filtered through and
balanced against such concerns as preserving housing affordability for low-income households,
minimizing involuntary rdocation, revitalizing, stabilizing and integrating residential
neighborhoods, promoting Fair Housing and minimizing demolition of multifamily housing.  Id.

HUD, athough no longer the owner of the Uplands, must approve the Master Plan of the new
owner, the City of Baltimore, before redevel opment can begin.

HUD had attempted to preserve low-income housing by negotiating with the City to
determine the number of affordable unitsthat would be avail abl e to low-income persons on the new
Uplandssite. 1n2001, under the guidance and direction of the AtlantaProperty Disposition Center,
the Baltimore HUD Office entered into a period of discussion and negotiation with Baltimore City
housing officials regarding the City's decision to exercise its Right of First Refusal to acquire the
Uplandsproperty. Exhibit 9, 6. The City'sinitial reaction wasfavorable, but atransfer of such size
and consequence required attentionto numerousdetails. Exhibit9, 6. Inthe opinion of both HUD
and the City, the estimated $30 million cost of repairing the complex, including replacement of
malfunctioning major systems, made demolition and new construction the more feasible option.
Exhibit 9, 6. Mindful of itsdesireto preserve affordable housing for low-income persons, HUD
began working with the City in order to determine the number of affordable hous ng unitsthat could
be preserved without re-creating the social ills that had derived from a concentration of poverty in
the Uplands project, contributing to its deterioration and need for demolition. Exhibit 1, 79, 10.

Their question was not: “Will affordable housing be constructed as part of the new Uplands?’, but



instead, “How many new affordable unitswill be constructed at Uplands?’. Id. HUD and the City
believed that reducing the total number of units would give the project a better chance of long-term
viability. Id. at 10. HUD also wanted to hel p revitalize theneighborhood, believingthat thiswould
result in a greater socio-economic and racial mix a the Uplands, which previously had been
overwhelmingly low-income and 99% minority tenants. Id. at 9.

Thus, HUD began negotiations with the City regarding the number of units of affordable
housing to be constructed on the new Uplands site. Instead of specifying aset number of affordable
units, HUD generally indicated a percentage of affordable unitsrelative to thetotal number of units
to be built on the site. HUD also defined what it means by “affordable.” Exhibit 1, §39. In order
to determine what is “affordable” to low-income persons, HUD uses adefining factor called “Area
Median Income” (AMI). 1d. AMI isusedinfederal housing programsto determinedigibility. Id.
The AMI establishestablesthat contain median household incomedatadifferentiated by family size.

Id. HUD issues AMI dataannudly. |d. Theincomes referred to are calculated by using census
data as a baseline, and adding Census Current Population Survey income data and American
Community Surveys data. 1d. Local area update factors are then used to calculae the median
income for specific geographic areas. Id. Once median income by household sizeis established,
HUD then applies certain arithmetic factors to median income to define eligibility for various
programs. 1d.

In general, HUD usesthe definition of "affordable" asfound at 12 U.S.C. §1701z-11 (b) (5),
but it has made adjustments on a case by case basis under of 12 U.S.C. § 1701z11 (f) (6) (A) (ii),
as well as the flexible authority of 12 U.S.C. § 1715z-1la and 24 CFR 290.1, to support the
Department's objective of providing mixed income developments where appropriae. Exhibit 10,
Affidavit of WilliamH Melvin 6. "Affordable" housingwasgenerally defined by Atlanta Property

Disposition as housing (sale or rental) targeted to households with incomes up to 80% of AMI.



Exhibit 9, 7. This definition of affordable housing was used in addressing projects other than
Uplands whi ch were going through disposition, such as Lakeside/Riviera, Reiman Block, Kensett
House, Manchester Square, Freedom, Stephens Square, and Sentinel Court. 1d. HUD’s Atlanta
PD officealso customarily identified an additional bracket, representing incomes between 80% and
115% of AMI, as asub-category of affordability that could be incorporated into a contract-of -sale's
"Affordability Rider." Id. This additional category made it possible to price a portion of the
re-developed units (again, either rentals or home-ownership) somewhat higher than the others, by
targeting a higher income bracket and furthering integration of the neighborhood. Id. Theresults
would berents or pricesthat, based on HUD’ sknowledge of local rents and housing costs from the
media and other observations, often approached market levels for the surrounding area, while the
units retained the "affordable” designation that enabled them to qualify for Up-Front Grant
assistance. Id.

In discussions and correspondence with City officials, the Department'sinitial affordability
breakdown proposed 85% affordable and 15% market rate units. 1d. In addition, of the 85%
affordable units, some 15% could be targeted to the 80-115% of AMI income bracket. Id. This
breakdown was expressed in percentages so that it was applicable to whatever the total number of
re-developed units the City decided to place a the site. 1d. The City initially agreed to this
breakdown, and proposed to replace the existing 989 units at Uplands"A" and "B" with 1000 units
comprised of 850 affordable rentals (gpartments and townhouses) and 150 home-ownership units,
of which 100 would be market rate. Id.

Over time, the City'sresponse, especially to HUD'sproposed aff ordabi lity language, changed.
HUD believed that the change wasthe result of internal discussions over the contours of aproposed

mixed-income development at the Uplands site, and aso was influenced by considerable feedback



received from representatives of homeowner groups from the neighborhoods surrounding Uplands
(feedback that was dso directed at HUD). Id. In addition, HUD staff was concerned about the
City's intent to mantain site-density with 1000 re-developed units. Id. The City subsequently
proposed a plan that provided for somewhat fewer units overall and for 80% of the units at the
Uplands site to be priced a market rate ("unrestricted"), and only 20% proposed to be affordable
under any of HUD's designations. 1d. HUD vetoed that proposal given the Uplands’ history and
HUD’ s perception of the need for affordable housing in Baltimore City, although HUD welcomed
the reduction in the number of units. Id. HUD also did not bdieve that the City should turn away
from the Up-Front Grant funds (effectively $40,000 per rebuilt affordable unit) by producing a
preponderance of market-rate units on the Uplands site.  Id.

HUD determined that for the Uplands, it would change the mix to 74% aff ordable and 26%
market after reviewing severd data sources. Exhibit 1, 141. HUD staff reviewed census data to
determineincomelevelsfor the communities surrounding the Uplands. Id. HUD alsoreviewed the
sales prices of houses in those communities. |d. The datawas reviewed to determine the income
level that would be required to purchase homes at sales prices in the communities surrounding the
Uplands. Id. Theincome mix including the “high affordable” (80% to 115% AMI) units allowed
for abalance of households more reflective of the surrounding home-ownership communities. 1d.
In addition, HUD staff reviewed market data for existing rental properties. Exhibit 1, 1 42.

In regard to the survey of the local rental market, HUD used its knowledge of the local
market to identify apartment complexesin theareanear the Uplands. Id. HUD staff then contacted
the rental officesfor each of the 17 identified apartment properties and asked about rental ratesfor

various bedroom sizes. 1d. That information was compiled in a one page market survey. Id.;



Exhibit 11, Rentd Market Survey Summary. The Housing Authority of Baltimore City was then
contacted to determine the current Section 8 Voucher Payment Standard by bedroom size for that
area. ld. After comparing thisdatawiththerentsfromthe market survey, HUD staff concluded that
al of the rental rates (except for the one-bedroom size at one property) fell within the payment
standard. 1d. HUD determined that any rental property built in the areawould haveto set itsrents
within the market and the current market rents were within the voucher payment standard. Id.

HUD received feedback from advocates for the tenants at Uplands who wanted move-back
opportunitiesthat would be within their reach financially. Exhibit 9, §7. HUD absorbed dl of these
perspectives into the decision-making process, and arrived a a breakdown of 74% affordable, of
which 31% could be targeted to the 80-115% AMI income bracket; and 26% market rate units.
Id. That breakdown meant that 51% (a majority) of the totd number of units would be targeted at
household incomes not exceeding 80% of AMI; another 23% of the total number of unitswould be
targeted at the higher-affordable income bracket of 80-115% of AMI; and that 26% of the total
would have no pricing restrictions at all. 1d.

In making this proposal, HUD aso considered certain practical matters. First, 74% of the
units, those which were deemed affordable, would be éigible for up to $40,000 each in Up-Front
Grants. Second, the combined total of the unrestricted and the higher-affordable units - some 49%
of all theunits - would effectively be at or near-market in their pricing, which would provide for a
very significant income mix of tenantsor purchasers. Third, the affordable units pegged at no more
than 80% of AMI would probably be within the financial reach of many Section 8 voucher holders

(and in particular low-income former Uplands residents who have vouchers). 1d.



HUD also worked with the President of the Uplands Tenant Association (and many of her
constituents) and earned their confidence that HUD was working in good faith regarding the
provisionsfor affordability, while at the same time allowing the City to reduce the concentration of
poverty and plan responsibly for the re-devel opment of thisimportant site. 1d. Even Karen Forbes,
AffordableHousing Specialist of Legal Aid, agreed thereneedsto beabalance of aff ordable housing

and unrestricted units.. Exhibit 12, Baltimore Sun, February 10, 2003, Redevelopment * Opportunity’

At Uplands, quoting Karen Forbes of Legal Aid as saying that her goal for the Uplandsis*to bring
as many affordable units back to the property as possible without creating this concentration of
poverty.”

HUD hasseveral programsthat definelow-incomeeligibility asat or below 80%AMI. Those
programs include the Section 8 program which wasin place at Uplands prior to therelocation. 42
U.S.C.A. 8 1437a3(b)(2). Further, 12 U.S.C. 8§ 1701z11(b)5 defines low income as 80% of AMI.
The following are examples of previous deas where HUD provided flexibility when defining
affordablehousingtoincludevarying percentagesof unitsaffordabl eto househol d between 80-115%
of the AMI, aswell as several exampleswhereavarying percentage of the units have been permitted

at market rates (no restrictions):

Maclay I, Harrisburg, PA 20% at 80%-115%  June 2003
Maclay Il, Harrisburg, PA 20% at 80%-115%  June 2003
Renassiance Apts. Pittsburgh, PA 15% at 80%-115% March 2004
Medgar Evers New Y ork City 10% at 80%-115% May 2003
Gates Avenue New York City 10% at 80%-115% May 2003
Beekmans New York City 25% at 80%-115%  February 2003
Lockwood Plaza P Providence, RI 10% at 80%-115%  September 2001
Lakeside Apt. Baltimore, Maryland 15% at 80%-115%  May 1999
Clifton Terrace Washington, DC 10% at 80%-115%  September 2001
Jaycee Progress | Chattanooga, TN 5% at 80%-115% August 2001
Brick Towers Newark, NJ 15% at 80%-115%  September 2002

10



Holiday Lakes Pompano Beach 15% at 80%-115%  September 2002

Freedom Apts. Baltimore, Maryland 20% at 80%-115%  June 2002

Rac Gardens New York City 10% at 80%-115%  December 2001
Jefferson Village Richmond, VA 70% at Market Rate  September 1996
Capitol Hill East Landover, MD 60% at Market Rate September 1996
Park Sixteen Oxon Hill, MD 60% at Market Rate September 1996
Skytower Washington, DC 23% at Market Rate November 1997
Exhibit 10, 7.

Theseproposed Uplandsredevel opment affordability provisionswereagreed to by Baltimore
Program Center Director Robert Iber and forwarded to Atlanta and Headquarters for concurrence
before being communicated to Baltimore City officials. Exhibit 9, 8. A decision was also made
by Baltimore HUD to go on the record, in aletter to the Commissioner, strongly encouraging the
City, inits"master planning" processfor the site, to consder providing for not only anincome mix,
but also for a mix of elderly and non-elderly units, and for a combination of rentd and for-sale
housing units. 1d. Inaddition, aprovision was added to the contract requiring advance marketing
of affordable unitsto former Uplandsresidents. 1d. The contract's Redevelopment Rider provides
that HUD must approve the City's Fina Re-development Plan at the conclusion of the planning
process; future proposed substantive changes are al so subject to advance written HUD approval.
Id. The City ultimately agreed to the provisions that HUD proposed for the Contract of Sale
requirements and to receive Up Front Grant monies. City officials also bear responsibility to act
within the law, including being subject to consent decrees arising from recent housing litigation.
1d.

The affordability language adopted by HUD and the City for the Uplands contract of sale

strikes a balance between interests of the former residents of the complex in having move-back

opportunities (along with housing for other low, and very-low, income househol ds), and theinterests
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of the City and neighborhoods surrounding Uplands in revitalizing a community with newly
constructed housing featuring agenuineincome-mix that will integrate the neighborhood, strengthen
the tax base, spur private investment, lessen violent crime and repar the damage done by a
decades-long decline in the physicd property and the quality of life there. Exhibit 9, §10. HUD
retainsapproval rights of the ultimate re-devel opment plan as asafeguard but defersto City officids
to implement the re-development within reasonable and thoughtful parameters. |1d.

HUD also attempted to preserve affordable housing for low-income persons on the new
Uplandssite by including certain additional parametersin the Contract for Sale with BaltimoreCity.

Exhibit 9, 19. With respect to preservation of affordable housing for low-income persons, HUD
contracted to provide funds to the City in the form of Up-Front Grants for redevelopment of the
Uplands with “affordable’ units. HUD has contacted with the City to pay it $40,000 per each
completed “affordable” unit on the former Uplands property. Exhibit 13, Attachment C, Upfront
Grant Agreement for Uplands B; Exhibit 14, Attachment C, Upfront Grant Agreement for Uplands
A. Thisamount was contained in the Contract of Sale. It could be used to build affordable units
on Uplands A in the total amount of $18,360,000, and affordable units on Uplands B in the total
amount of $17,640,000, for atotal pledge of $36,000,000. Exhibit 9, 1 4; Exhibit 13; Exhibit 14;
Exhibit 15, Contract of Sale - Rider 9 of 13 - Upfront Grant Agreement.

The Uplands Apartments Tenant Association (UATA)/Lega Aid recommended that HUD
set affordability at 30% to 50% of AMI and that at |east 500 aff ordabl e units be constructed on site.
Exhibits 16, letter dated July 25, 2003; Exhibit 17, letter dated September 27, 2003. Additionally
UATA and Legal Aid recommended that the City address the availability of affordable housing

through Master Planning and use Up Front Grant (UFG) fundsoff-siteto create affordable housi ng.
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Id. All of Legd Aid’sitemswould be achievable under the IDP, except the use of UFG funds off-
site, as the statute does not permit such use. 12 U.S.C. § 1715z-11a. Rent leves affordable to
families earning 30% to 50% AMI are clearly allowed under the affordability standard defined as
“up to 80% of AMI.” HUD had consistently advised the City, both verbally and through the
Redevelopment Rider to the Contract, that it could change HUD’ s redevelopment plan after the
conclusion of Master Planning. Dueto large holding costs, HUD did not want to hold the property
until the conclusion of Master Planning.

In order to insure the “affordability” of a redeveloped Uplands to former residents, the
Department took stepsin the Initial Disposition Plan (“IDP”) and Contract Of Sale (“COS”).2 Id.
at 8; Exhibits 15, Exhibit 18, Initial Disposition Plan. The Contract contains a provision aganst
discrimination againg voucher holders*  Id. All former Uplands residents were given the
opportunity to apply for avoucher. 1d. The Section 8 voucher payment standard is used to calculate
housing assistance payment that the public housing agency (PHA) will pay for aunit. Id. at 43.

HUD considered and acted toward * preserving certain housing sothat it can reman available
to and affordabl e by low-income persons’ in making its determination to demolish and rebuild the

Uplands with 74% of the total units designated as affordable.

3|t isworth noting that HUD has a great deal of experience in providing financing for the
development of affordable housing in Maryland. Exhibit 1, 7.

*The range of possible payment standard amounts is based on HUD’ s published fair
market rent (FMR) schedule for the areain which the PHA hasjurisdiction. 1d. FMRsare
based on either the 40" or 50" percentile of rents charged for standard rental housing in the area
Id. A PHA may set its payment standard amounts from 90 percent to 110 percent of the
published FMRs and may set them higher or lower with HUD approval. 1d. Section 8 voucher
holders, such as former Uplands residents, can only use the vouchers in properties that have rents
that fall within the payment standard. 1d.

13



(B) Preserving And Revitalizing Residential Neighborhoods

ThelDP agreed to by the City of Baltimore and HUD will preserve and revitalize residential
neighborhoods in and around the Uplands. The Uplands complex had a negative impact on the
neighborhood as evidenced from numerous meetings and correspondence from Baltimore City
officids, community groups, residents and from HUD staff’ s general knowledge of the market and
area. Exhibit 1, 19; Exhibit 19, letter dated June 5, 2002, |etter from Neighborhood Housing
Services of Baltimore, encouraging HUD to reduce density, build home-ownership, and not
rehabilitate existing structures; Exhibit 20, letter dated January 15, 2002; Exhibit 21, e:xmail dated
March 6, 2003; Exhibit 22, letter dated March 6, 2003; Exhibit 23, |etter dated April 30, 2003; L etter
dated May 12, 2003; Exhibit 24, letter dated July 18, 2003; Exhibit 25, letter dated August 28,
2003; Exhibit 26, package of letters received in response to IDP and HUD’s summary of those
responses. Stabilizationand revitalization of the surrounding neighborhoods should beapriority and
would only be accomplished through a redevelopment and integration of the Uplands site and
surrounding area, which would include demolition of the existing obsolete complex.

In reaching its ultimate determination HUD considered, among other things, Baltimore City
officids’ stancethat demolition of the Uplandswas key to neighborhood revitalization. Exhibits4,
5, 6; Exhibit 24, letter dated February 3, 2003; Exhibit 28, letter dated March 19, 2003. City
Officidsalso discussed the need to de-concentrate |ow-income housing and have an income mix on
the site. They requested that the property to be predominantly market rate in order to integrate the
site which was 99% minority tenants. 1d. Meetings were held on October 18, 2002, November 7,
2002, February 14, 2003, March 6, 2003, and May 15, 2003 to implement an IDP that would

revitalize the area. Exhibit 1, 9
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Thelocal community madeit clear that Uplandswas having a severe negative impact on the
neighborhood and that demolition of the property wastheir preferred redevelopment. 1d.; Exhibits
19-26. They requested that no rental housing be built on the Uplands and that there be no
“affordable” housing onthesite. Therewerenumerous meetingswith and correspondencefrom the
Southwest Development Committee and its members encouraging HUD to reduce density, build
home-ownership, and not to rehabilitate existing structures.® Exhibits 19-26.

M eetingswere held with community groups on January 28, 2002, February 25, 2002, October
15, 2002, and March 10, 2003 to discuss their concerns and ideas for arevitalized area. Exhibit 1,
19. There were also numerous meetings with representatives of New Psalmist Baptist Church,
including their attorney, Ed Smith, and Pastor Walter Thomas. 1d. The Church, with a5000 member
congregation, isimmedi ately adjacent to theproperty. Id. The Church’sview wasthat Uplandswas
having a negative impact on the neighborhood and that demolition and reconstruction was the best
way to revitalize the community. Id. Eight of the State of Maryland delegates and Senators
supported that demolition to revitdize Uplands. Exhibit 25, L etter dated August 28, 2003; Exhibits
12, 29, Bdtimore Sun articles dated February 10, 2003, and May 29, 2003, discussing Mayor
O'Malley’s and Commissioner Graziano's redevelopment plans and community desires for
revitalization. In response to the IDP, thirteen letters were received from different community
groups surrounding the property requesting immediate demolition of the property and respect of the

Master Planning process. Id.; Exhibits 19-26.

®> The Southwest Development Committee is an umbrella group representing eighteen
community associ ations surrounding the Uplands property.
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In July 25 and September 27, 2003 letters, the UATA (Legal Aid) recommended
preservation of the unitsinstead of demolition. Despiteevidencetothecontrary, UATA claimed that
there was no proof that the Uplands were unfit for rehabilitation and argued that HUD should pay
$36,000,000 to repair Uplands because it was “ economically feasible” for HUD to do. 1d. UATA
(Legd Aid) also requested HUD to hold on to the property until the Master Planning is compl eted.
Id. This argument was contradictory to the express desires of Baltimore City officials and the
surrounding community. It also would have required HUD to continueto hold the property at acost
of over $343,000 per month. Baltimore City’ s promisesfor the completion of Master Planning had
dlipped by dmost 1 year by the time of the sale. Exhibit 1, §19. Leaving the property vacant and
boarded in the community causes additional negative impact on the neighborhood. |d.

The Uplands complex was ahigh crime areaas noted in theinitial ADT report. Exhibit 8.

In the year 2000, two murders and two shootings occurred on the property. Eighteen aggravated
assaultson the property werereported toofficids. Exhibit8. Occurrences of larceny, robberiesand
onecar jacking occurred on the property. Exhibit 8. When HUD took on Mortgagee-In-Possession
status on January 1, 2001, a professonal security company reported severa incidents of drug
dealing, thefts, a stabbing and various assaults on the Uplands property. Exhibit 8. Demolishing
Uplands and rebuilding with fewer total units integrated into a mixed-income community would
help revitalize Uplands and decrease the high crime rate. Exhibit 8.

Theaffordability mix recommended by HUD would ensure that morerebuilt unitsat thesite
would be affordableand allow for alarge infusion of Up Front Grant funds. HUD’ splan aso gave
the City and subsequent developers the latitude to design and build a mix of rental and home-

ownership housing. This approach presents the greatest opportunity to preserve, revitalize and
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integratethe neighborhood. HUD recognized that the affordability mix if proposed wasnot precisey
what the City, community, or Legd Aid requested. Therefore, HUD struck abalance after weighing
al factors described herein. HUD properly rejected Lega Aid's demand that HUD require
replacement of 500 to 900 units of housing affordable to families earning 30% to 50% of AMI,
becausethiswould only re-establish aconcentration of poverty inthe neighborhood. Exhibit 1, §10.
The history of Uplands, Batimore City’s experience with other housing projects and HUD'’s
experience nationwide, shows that such properties are not viable and have a negative impact on
neighborhoods. Id.

When dealing with units of local government, each negotiated sde isa unigue transaction.
HUD’s policy isto support on-going local community revitalization efforts which will, depending
on the specific circumstances, allow: (1) subsdized propertiesto be upgraded to provide improved
living environments; (2) demolished and rebuilt; and (3) density reduced, or in some cases, the
property used as apark or open space to reduce density concerns. Exhibit 10, 8. HUD’ s ultimate
decisionsare based in large part on perceived needs of thelocal government, which, HUD believes,
isin abetter position to determine the plan of action that best fits the long term needs and plans of
the neighborhood. |d.

HUD’ s decisions regarding Uplands were made partly in reaction to deterioration in basic
living conditions at the project, and the costs needed to repair just the main systems. Exhibit 9, §3;
Exhibit 3. HUD’ sconcernswere heightened by the large number of residents and the fact that HUD
provided hundreds of thousands of dollars annually to the project as Section 8 rental subsidies.
Exhibit 9, 13. In addition to the detrimental physical conditions present at the complex, HUD

considered the problems of serious crimina activity occurring there. Id. HUD's primary
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responsibility was to protect Uplands tenants by ensuring decent, safe and sanitary housing. HUD
was aware that its actions -- or inaction —had an impact on the surrounding neighborhood. 1d.
Neighboring residents were aware of conditions at Uplands, and had communicated their concerns
to HUD as provider of the Section 8 rent subsidies, and in HUD' sroleof overseeing Uplands FHA
mortgages. 1d. ; Exhibits 19-26.

(C) Maintaining Existing Housing Stock In A Decent, Safe, And Sanitary Condition.

Due to the poor physical condition of Uplands, HUD declared the ownership in default of
itsregulatory agreement and instructed the lender to accel erate the mortgage. Thereisno argument
about the deplorable conditions of the Uplands. HUD became MIP to protect the hedth and safety
of the residents. While MIP HUD’s contractor ARCO repaired emergency health and safety
problems, the repair survey commissioned by HUD indicated that it would have cost close to $30
million just to repair the property to a safe condition. Exhibit 1, 13; Exhibit 2. That figure
included repairing the maj or systemi c problemsof failing boilersin the heating system, underground
water piping, roofs and windows, and kitchens. 1d. The cost to repair the property and the poor
conditions of the property led HUD to rel ocate theresidents. Exhibit 8, William Melvin’sFebruary
8, 2002, memorandum entitled Justification for Relocation of Resdents. Maintaining the property
was nearly an impossible task and was extremely expensive. 1d. For example, the monthly holding
cost of $343,000 was prohibitive. Id.

The Repair Survey provided the costs to repair, not rehabilitate, the property to long-term
viability. Exhibit 2. With that in mind, and in consideration of the City’s express desire for
demolition, and the fact that residents were expected to be relocated prior to sale, HUD made the

determination to not preserve, or continueto maintain, the property. Exhibit 7, Form 9650 for non-
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preservation determination; Analysisin Part A of this Memorandum. Because the cost to repair
before the sale was too great for HUD, consistent with the non-preservation determination, HUD
determined that demolition waswarranted. Exhibit 1, §13. Asdiscussed above, demolition would
allow for the greatest flexibility in revitalization for the community. 1d. Itisquestionable whether
any party in control of the Uplands could have provided decent, safe, and sanitary housing without
$30 million or greater infusion of funds. Id. Demolition, and redevelopment, asrequired inthe IDP
and COS, would ensure return of decent, safe and sanitary, and a low-income housing to the site.
Id. This in turn would help to stabilize and enhance the surrounding neighborhoods. |d.

The demolition and rebuilding of Uplands would destroy current low-income housing that
was decent, safe or sanitary. The Uplands was obsolescent, deplorable and unsanitary. HUD
determined that it would provide, as part of anew Uplands, astock of affordable housing unitsthat
would be decent, safe and sanitary. To that end, HUD contracted to provide the City with
$40,000.00 per newly constructed unit of affordable housing on the Uplands site. See Exhibits 17,
13, 14; Part A of this brief analyzing the balancing of the factors which are also applicable here.

(D) Minimizing The Involuntary Displacement Of Tenants.

HUD considered and balanced, among other things, its interest in minimizing involuntary
displacement of tenants against the cost of repairing Uplands, and revitalizing and integrating the
neighborhood. HUD’ s decision was to require demolition and rebuilding of Uplands, and to help
remaining tenants relocate to aternative housing. (This baancing analysis has been discussed in
detail in earlier sections of this memorandum and is incorporated herein by reference).

At thetimeof the IDP, there weretwenty-six resident familiesremaining in the Uplands, out

of an original 660, among 989 units. Exhibit 1, 5. The COS contained provisions requiring that
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upon concluding the sale and taking possession, Bdtimore City would freeze the rents of these
remaining residents and conduct a relocation under the Uniform Relocation Act. 1d. 16. HUD
wanted to ensure that any remaining families received the full benefits to which they were entitled.
Id. It should be noted that at the time of the announcement that all residents would be moving from
the property and receiving rel ocation assi stance, most expressedrelief that they would beleaving the
poor conditions at Uplands. 1d. 117.

HUD offered Section 8 vouchers to any resident who qualified for one. HUD made 650
vouchers available and 500 were requested. Id. 1 20, 30. Of those issued, 230 were used in
relocation, and 55 were used outside of Baltimore City. Id. 30. HUD made numerous attempts to

help tenants find suitable housing. HUD and its relocation contractor sent repeated notices of
available servicesto tenants beginning in late 2001, and meeti ngs with tenants were held on severad
occasions. Staff invested substantid effort in assistingtenantswho took advantage of their services.
Depositions of former Uplands tenants indicate that relocation staff members were avalable for
individualized discussions of tenant needs and housing options. Jones Dep at 10, Defendant Reply
Ex. 32, Dean Dep at 14-15; Def’s Reply Ex. 35. HUD had no obligation to ensure that tenants
actually received housing meeting all of their preferences the agency’ s duty was simply to assure

a“reasonable opportunity” to do so. Dean v. Martinez, CCB-03-1381 , Memorandum Order dated

September 21, 2004 (citing Boston v. United States, 424 F. Supp. 259, 267 (E.D. Mo. 1976)); 42

U.S.C. 8§ 4625(c)(3). When a determination is made that demolition of an existing project, and
rebuilding isthe better, moreviabl eoption, displacement of tenantsusually cannot beavoided. HUD
and itscontractor did what they could to hep any tenantsfind dternative housing. HUD considered

thisfactor and balanced it against the other factors. HUD concluded that demolition and moving the
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residents was the best alternative for all the reasons stated above.

(E) Maintaining Housing For The Purpose Of Providing Rental Housing,

Cooperative Housing, And Home-Ownership Opportunities For L.ow-Income
Persons.

As discussed previously, HUD determined that Uplands could not be maintained inits
present condition and demolition was the most feasible, cost-effective option to ensure long- term
viability of low-income affordable housing on that property. A newly constructed, revitalized and
integrated Uplandswill maintain alevel of low-income rental opportunities. Exhibit 15, 18. While
the number of overall rental units will be reduced, the new Uplands will also provide cooperative
housing and home-ownership opportunities for low-income persons did not exist on the former
Uplands property. Exhibits 15, 18.

Additiondly, the COS contains arider prohibiting discrimination against voucher holders.
Exhibits 15, 18. All eligibleformer Uplandsresidents were provided the opportunity to qualify for
avoucher. Exhibit 1, 120. Furthermore, the newly constructed affordable housing units will be
marketed to former residents before salesand rentalsare offered to the general public. Exhibits 15,
18. HUD performed arental survey of the housing market surrounding the Uplands. Exhibit 1, 19;
Exhibit 11. Based upon HUD’ s knowl edge of therental market, alist of decent rental propertieswas
developed. 1d. HUD staff then called the 17 propertieson the list and obtained current rental rates.
Id. That information was placed on a chart. Exhibit 11. HUD then contacted the Baltimore City
Director of the Section 8 program and obtained the voucher payment standard for the areain which
Uplandsislocated. Exhibit 1, 19 A comparison of therental ratesat the 17 propertiesreved ed that
therental ratesfor every property (except for the one-bed room size at one property) fell within the

current voucher payment standard. 1d.
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HUD staff believed that any rental property built onthesite of Uplandsmust haverental rates
affordable within the general rentd market in the area. Exhibit 1, §19. Even new products, with
newer amenities, must set their rental rates within the market structure. 1d. HUD could justify
charging more, but if it wereto charge alarge percentage more than the highest rent in the market,
it would have trouble attracting renters. 1d. In essence, HUD would price itself out of the market.
Additiondly, HUD sets the Section 8 vouchers with market rates so if the market rates in the
Uplands area go up, generally the Section 8 voucher payment goesup. Id. HUD staff gained this
information from financing and providing of over 400 rental housing properties over the past 30
years, adl in the Maryland market; in excess of 200 of the properties either underwritten or asset-
managed in the Baltimore market. 1d. HUD routinely works with rent increases, appraisals, and
market studies that all use market comparability to set rents.  1d. HUD properly concluded that
current market conditionsdictated that the Uplands replacement housing must have rentswithinthe
voucher payment standard and former Uplandsrenters with vouchers would have an opportunity to
apply to return. Id.

The negotiated contracts of salewith local or state governmentstypically contain termsand
li mi tati ons addressing such i ssues as aff ordability, non-discrimination toward Section 8 voucher -
holders, and other provisions consistent with HUD's objectives. Exhibit 9, 4. These contractsare
the only ones that can a so include provisionsfor Federal ("UpFront") re-development grants.  1d.
Such grants, up to $40,000 per completed unit, arefrequently crucid ingredientsin enabling major
re-development projectsto proceed. 1d. The greater the affordable character of the finished units,
the more critical such grants areto the prospects for implementation and economic viability. 1d.

HUD’s contract to provide Upfront Grants funds in the amount of $40,000 per newly constructed

22



affordableunit onthe Upland’ sproperty will hel p toensure rental and home-ownership opportunities
for low-income persons on the new Uplands site.

(F) Minimizing The Need To Demolish Multifamily Housing Projects

The Department considered preservation of Uplands as discussed in detail inPart A.
However, anumber of factorsled toitsconclusionthat the best opportunity to redevel op the property
would start with demoalition of the structures on the site. See Analysis in Part A. Potential
devel opers, community groups, and Baltimore City officids provided these views. See Analysisin
Part A. Additionally, the property was expected to be vacant by the time of conveyance, rendering
any impact of demolition on existing residents as minimd .°

In negotiations with HUD, Baltimore City officials made it clear that the only way they
would take the property wasif HUD demolished the property or paid for the demolition. Exhibit 4;
Exhibit 30, October 18, 2002 Meeting Memo. The City believed that the long term viability of the
project depended on a newly constructed and integrated Uplands. Exhibit 1, 22. HUD would not
agree to these conditions due to the cost; however, HUD did agreeto allow the use of UFG funds
to cover demoalition. Id.; Exhibit 15. It wasless costly to allow the use of UFG fundsthan for HUD
to demolish or provide funds for the demolition from another source (in addition to the UFG).
Exhibit 1, §22. 1t also wasless costly to allow for demolition than for the repair and revitalization
of the property. 1d. HUD’ s cost of demolition at the time was approximately $3,000.00 per unit,
versus at least $29,702.00 per unit ($29,157,049.00 divided by 979 units) for repar, not

rehabilitation. 1d.; Exhibit2. Had HUD soldthe property with arepair requirement, the City would

®At the time of the IDP, the Uplands properties were largely vacant due to relocation of
the tenants by HUD dueto the unsafe living conditions at the property.
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have requested additional funding from HUD to cover the repair costs.  Id.

The letters from the UATA urged the Department not to demolish the property and allow
for repair. Exhibits 16, 17. Based on the issues discussed above, it was determined that
demolition was the best option for redevelopment, while revitalizing the community and at the
least cost. Exhibit 1, 123. Thus, HUD considered “ minimizing the need to demolish multifamily
housing projects’ and baanced it against the additional factors; however, demolition was the best
strategy toward providing arevitalized, integrated Uplands that would be in a decent, safe and
sanitary condition.

(G) Supporting Fair Housing Strategies’

There are several fair housing issues tha were considered and affirmatively endorsed in
developing the IDP and COS for Uplands. The analysis has been given in great detall in previous
sections, and is incorporated herein, so will only be outlined here. HUD has made affirmative
efforts to provide open and integrated mixed housing which would minimize the concentration of
low income, minority persons on the Uplands property;

. HUD affirmatively endorsed non-discrimination by including a provision against
discrimination in both the Contract of Sale and the Deed. Exhibits 15, 18.

. HUD has contracted to provide the City with $40,000.00 for each newly
constructed affordable housing unit rebuilt on the Uplands property. Id.; Exhibits
13, 14;

. HUD has contracted to ensure that dl former residents will be given the first
opportunity to return to the rehabilitated, affordable housing before the units are
rented or sold to the public. Id,;

. HUD affirmatively furthered fair housing by providing housi ng choice through

"Federal Defendants incorporae herein their discussion of and arguments in support of
their compliance with the Fair Housing Act as outlined and briefed in Part 111.
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vouchers. Exhibit 1;

HUD determined from its rental market analysis that rents of replacement housing
on Uplands would be within market range and within voucher payment standard
of Baltimore City. Exhibits1, 11;

HUD weighted the cost to repair and revitalize the Uplands compared to the cost
to demolish and rebuild anew community. Part A;

HUD affirmatively took stepsto try to help former tenants find alternative
housing. Part D;

HUD affirmatively further fair housing when it intervened and took over the
Uplands property and began reparing the property in an attempt to make it decent,
safe and sanitary for the tenants. Part A;

HUD affirmatively furthered fair housing when it made adetermination and a plan
for the Uplands property in an attempt to begin the demolition and new
construction process so that tenants could occupy the new Uplands as soon as
possible. Plaintiffs, through Legd Aid, however, have hindered that process.
Exhibits 1, 15, 18.

Although relocation of residentswas not initiated as part of the disposition of the property,

theresult wasto provide housing choiceto theresdents. Exhibit 1, 126. The project- based Section

8 subsidy for the residents of the Uplands was restricted to that property. 1d. Prior to HUD

becoming MIP and committing voucher funding, residents did not have the choice to move to

another location. Id. If they left the property, they left their subsidy behind. Id. HUD madethe

decisionto sell theproperty with rental subsidies, and that all former Uplandsresidentswho applied

and met theeligibility requirementswould receivehousing subsidiesintheform of aSection 8 rental

housing voucher. The residents would be able to use the Section 8 vouchers to obtain standard,

permanent replacement housing. The Contract of Sale and Deed contain a provision against

discrimination againg Section 8 rental housing voucher holders. This would allow former Uplands

residents to return to the new development on the Uplands site. HUD’s use of rental subsidies,
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therefore, support the fair housing strategies. HUD was not obligated to commit the voucher
program funding. The commitment to do so was made to assure that no family would lose their
housing rental subsidy because of thedecisionto sell Uplands. Asaresult, equal accessesto housing
opportunities were created when HUD made the decision to sell the property to the city of
Baltimore.

Moreover, residentswere freeto select thelocation of their replacement housing.  Exhibit
1, 127. Relocation servicesincluded aone-on-oneinterview to determine housing and family needs
and desires, in addition to assistance with locating housing that met their needs and desires.  1d.
While HUD’ s rdocation contractor took the interview information into account in assisting the
family, the resident made the ultimate choice, from available alternatives, thus ensuring housing
choice. Id.

Relocation deconcentrated the predominantly minority population of Uplands. Exhibit 1,
19125, 26, 28. Review of alist of forwarding addressesfor residentsreveal ed that the majority stayed
in Baltimore City and the surrounding metropolitan area. Exhibit 32. Prior to relocation, the
minority concentration of Uplands property was approximately 99%. Exhibits32-33. TheUplands
census tract revealed that 2804.04 was 97% minority. 1d. The census tracts surrounding Uplands
ranged from 81% to 99%. At the time, Baltimore City’s minority population was 68%. |d.
Therefore, the effect of the relocation was that many former Uplands resdents moved to less
minority concentrated areas. |Id.

A current review of theforwarding addressesof Uplandsrel ocated familiesreveal ed that 559
families relocated and provided a forwarding address. Exhibits 32, 33. Of the 559 families, 115

or 21% stayed in the samezip code. 1d. Analysisof thezip codes against 2000 census datareveals
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that at least at least 236 families moved to zip codes that were less “minority impacted” than the
Uplands zip code. 1d.

Replacement rental housing at the Uplands will have rents within the voucher payment
standard (see discussion in Part E above) because HUD has contracted to provide the City with
$40,000.00 per newly constructed affordable housing unit on the Uplands site.  Former Uplands
residents were given the opportunity to receive a voucher. Furthermore, HUD contracted so that
replacement housing cannot discriminate against voucher holders. HUD also contracted so that
former residents will be given the first opportunity to return to the replacement affordable housing
before units are rented or sold to the public.

UATA/Legd Aid recommended aright of return to former Uplands residents (residents at
thetimeof HUD taking MIP). Thiswasconsidered, but thepractical effect would bethat the rebuilt
Uplands would then have approximately 720 units set aside for low income persons, severely
restricting the redevel opment opportunities for the site and recreating the minority and economic
concentrations of the former project. Exhibit 1, §31. The rebuilt Uplands will have significantly
fewer unitsoverall. Therefore, notall of the previoustenants (approximately 660) could return even
if al theunitswere set aside as affordable. Id. In addition, such aright of return would negate the
ability of developersto market the property to the broadest market, including those least likely to
aoply. 1d. The recommendation was considered and adetermination was made to give interested,
former res dentsthe opportunity to apply before marketing commenced to the genera public. Id.

Baltimore City’s Consolidated Plan, covering the period of July 2000 through July 2005,
indicates the following steps that it will take to promote far housing: (1) Outreach to Section 8

landlordsin non-concentrated and low poverty areas; (2) Expand affordabl e housing by underwriting
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capital costs associated with the development of housing; (3) Expand housing choice through
counseling efforts; and (4) Support the development of housing for mixed populations. Exhibit 1,
1132. These strategies are consistent with the IDP and COS. Exhibits 6, 7.

(H) Disposing Of Such Projects In A Manner Consistent With L.ocal Housing
Market Conditions.

The flexible approach taken by HUD towards property disposition includes a bdief in the
appropriateness of deferring to City planners and Housing officials, who have a "street level”
familiarity of housing needs and possibilities within the City; who operate within the framework of
formal "comprehensive plans® submitted to such HUD program areas as Community Planning &
Development and Fair Housing in order to meet Federal requirements or to receive grant funding;
and who bear a responsibility to act within the law, being subject to consent decrees arising from
recent housing litigation. Baltimore City, astransferee, must adhereto the language of the Contract
of Sale. Exhibit 9, 1 9. With regard to affordability, the Uplands contract contains certain
parameters; specifically, a category not exceeding 80% of AMI, and another category covering
80-115% of AMI, which allow the City to establish aframework within those limitations to meet
housing needs tha have been “vetted” during the City's"Master Planning" process. Such adetailed
framework caninclude god sor requirementstargeti ng househol ds with incomesat, say, 30%, 50%,
and/or 60% of AMI in producing a more detailed blueprint of the site's redevelopment. 1d. Thisis
all subject to HUD'sfinal approval. 1d.

Thelocal housing market near the Uplands property isamix of rental and home-ownership.
A review of census datafrom the communities surrounding Uplands reveal ed that the percentage of

each tract’ s population that had incomes of lessthan 80% AMI and varied from ahigh of 75% (the
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tract where Uplandsis|located) to alow of 41% (tract encompassing Ten Hills). The specific 2000
Census datais as follows (Exhibit 32):

Census Tract Popul ation % <80% Median Family Income (also AMI)

2803.04 73%
2803.03 54%
2501.02 60%
2501.01 61%
2008 74%
2803.01 41%
2803.02 54%
2006.01 75%

Theaffordability requirementsin the COSwith Baltimore City require that 51% of the units
be affordable up to 80% AMI. Exhibit 15. The City could target an additional 23% of the unitsto
families earning up to 115% AMI. 1d. The 51% was considered to be consistent with the
surrounding area, while recognizing that keeping 23% of the high affordable units at 80% to 115%
AMI would draw populationsof slightly greater than the surrounding area(74%). SincetheCity and
community wereexpressing adesirefor ahigher portion of “market” rate units, the affordability was
adjusted to createamix closeto that of the surrounding market, while preserving the opportunity to
reach the higher end of the market. The affordability mix also allows the City to target a large
proportion of affordable unitsto receive the UFG benefits. Theresult is the benefit of UFG funds
for affordable unitswhile keeping within the general income character of themarket. See generally,
Exhibit 9. Therecommendations of the UATA/Legal Aidfor between 500 and 900 units affordable
to families earning between 30% to 50% AMI was considered to be inconsistent with HUD and

City’ s housing objectives.
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J I Federal Defendants Are Entitled To The Dismissal of Plaintiffs’ Claims
Regarding The Disposition Act Pursuant To Federal Rule Of Civil Procedure

12(b)(1).

HUD uses the Disposition Act and the regulations contained in 24 CFR 8§ 290 ef seq. as a
guide when making disposition decisions. If the Dispostion Act and regulations conflict with
neighborhood revitalization goals of the unit of local government, and where appropriate as
determined by the Secretary, HUD utilizesthe discretionary authority granted to the Secretary under
12 U.S.C. §81701z-11a, and 1701z-11(f), and 24 CFR 290.1. Exhibit10, 5. Section 204 of the
1997 A ppropriations Act provides the following:

§1715z-11a. Dispostion of HUD-owned properties.

(a) Flexible authority for multifamily projects. During fiscal year
1997 and fiscal years thereafter, the Secretary may manage and
disposeof multifamily properties owned by the Secretary, including,
for fiscal years 1997, 1998, 1999, 2000, and thereafter the provisions
of grants and loans from the General Insurance Fund (12 U.S.C.
1735c) for the necessary costs of rehabilitation, demolition, or
construction on the properties (which shall be eligiblewhether vacant
or occupied), and multifamily mortgages held by the secretary on

such terms conditions as the Secretary may determine,
notwithstanding any other provision of law.

This gives the Secretary “unfettered discretion” in establishing the terms of the management and
disposition of property and mortgages of multifamily properties, and supercedes 12 U.S.C. 1701z-
11a. The Department of Veterans Affars and Housing and Urban Development, and Independent

AgenciesAppropriationsAct, 1997 (P.L. 104-204); William Maysv. Andrew Cuomo, Case No. C-

01-96-929 (S.D. Ohio 1998).

William Mays v. Andrew Cuomo, Case No. C-01-96-929 (S.D. Ohio 1998), attached as

Exhibit A, is a case very similar to the present case. In Mays, plaintiffs were residents of three
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multifamily housing projects in Ohio which had been foreclosed by HUD. HUD instituted the
foreclosure because the owner of the projectsfaled to maintain the buildings. HUD decided not to
imposed low-income use restrictionsii.e., restrictions ordering the buyer to maintain the property as
affordablehousing for low income persons. 1d. at 2-3. Plaintiffsfiled alawsuit totry toimposelow-
income use restrictions and project-bases Section 8 assistance conditions on the property. Id. at 1.
The court granted HUD’ s motion to dismiss based on lack of subject matter jurisdiction, FRCP
12(b)(1). In so holding, the court determined that it lacked jurisdiction under the Administrative
Procedure Act because Section 204 of the Fiscal Year 1997 HUD Appropriations Act (PL 104-204,
110, STAT. 2878), providesthe Secretary of HUD with complete discretion in setting thetermsand
conditions of the sale of HUD owned multifamily properties, and the Secretary’ s exercise of that
discretion is beyond the scope of judicial review. Id. The court went on to hold that the plain
language of 8204 of the 1997 HUD Appropriations Act indicated Congress’ intent that it supersede
the statutory provision governing management and disposition of HUD multifamily projectsset forth
at 12 U.S.C. 8§ 1701z-11 and the implementing HUD regulations promulgated at 24 CFR Part 290.
Id. at 9-10. The court concluded that the 5 U.S.C. § 701(a)(2) exception to judicid review was
applicable in the case because the Secretary’s exercise of his discretion in setting the terms and
conditions of disposition constitutes agency action committed to agency discretion by law. 1d. at 10-
11.

Additionally, in Guity v. Martinez, 2004 WL 1145832 (S.D.N.Y. May 20, 2004) plaintiffs

sought to enjoin HUD from foreclosing and selling ahousing project in New Y ork City. Plaintiffs
claimed that HUD acted arbitrarily and capriciously, and violated various provisions of 12 U.S.C.

§1701z-11apursuant to theforeclosureand termsof saleof theproperty. 1d. at * 3. After plaintiffs
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request for a temporary restraining order was denied, the property was sold. HUD then filed a
motion to dismiss their complaint as moot. The court dismissed plaintiffs complaint holding that
the Secretary had broad discretion in theforeclosure and sale of HUD owned multifamily properties.
Id. at *4. Specifically, the court hdd “that 12 U.S.C. 1715z-11a gave the Secretary broad
discretionary power in determining the manner in which HUD disposes of properties.” The court
ruled that since the grant of discretionary power was intended to improve the Secretary’ s efficiency
in property disposition, the Secretary could chose to foreclose and sell a property under either 12
U.S.C.1701z-11 or 12 U.S.C. 3701 et seq. once HUD adhered to the statutory notice requirements.
1d.

HUD hasinterpreted the “ notwithstanding any other provision of law” language in Section
204 to mean any other provision of law specifically applicable to HUD, but not to other statues of
general gpplicability. Exhibit 10, 19. Thus, based on the statutes and the above-cited case law, the
Federal Defendants in this case move under Federal Rule 12(b)(1) for dismissd of the Plaintiffs
action regarding the Disposition Act, the Uniform Rdocation Act, and other claims specifically

based on violations of law specifically applicable to HUD based on lack of subject matter

jurisdiction.
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III. Federal Defendants Are Entitled To Summary Judgment On Plaintiffs’
Claims Regarding Allegations Of Violations Of The Fair Housing Act.?

HUD isvested with considerabl e discretion in how it chooses to implement the various and
often competing goal sof the national housing policy when disposing of multifamily projects owned
by the Secretary or subject to a mortgage held by the Secretary. 12 U.S.C. § 1715z-11a; William

Mays v. Andrew Cuomo, Case No. 1-96-929 (SD Ohio May 21, 1998); Cowherd v. U.S.

Department of Housing and Urban Development, 827 F.2d 40 (7" Cir. 1987). “The reasonable

inferenceto be drawn from the language of the statute and thelegidlative history isthat Congresshas
vested the Secretary with discretion in deciding in a particular case which of the  competing goals’
are to be furthered and which are not. For example, the Secretary may, in certain circumstances,
choose a course of action concerning aparticular multifamily housing project that is cost-effective,
even though that course of action does not further the housing-reated needs enumerated in the
statute. 1d. 12 U.S. C. 8 1701z-11(a) vests the Secretary with discretion to make such decisions.”

Frisby v. U.S. Department of Housing and Urban Deved opment, 755 F.2d 052, 1056 (3d. Cir. 1985).

“Thereis, of course, no requirement that the specific course of action taken by the Secretary in fact
further all of those objectives.” Id. at 1057.
HUD’ sactions are only subject to judicial review to determine whether HUD has exceeded

statutory authority or acted arbitrarily. Fidelity Federal Savings and Loan Ass nv. De La Cuesta,

8t should be noted that there is no private right of action or waiver of sovereign immunity
under Title VIII. “Congress did not create any such direct private cause of action [against the
federal government] under Title VIII and therefore adirect claim against HUD is barred by
sovereign immunity.” N.A.A.C.P. v. Secretary of Housing and Urban Development, 799 F.2d
774, 791-92 (1* Cir. 1986); Furtick v. Medford Housing Authority, 963 F. Supp. 64, 72 (D.
Mass. 1997). Whether Plaintiffs seek damages or injunctive relief against HUD does not change
theresult. The only possible waiver and limited scope of review is under the APA, as aready
noted by this Court. Memorandum Opinion dated September 21, 2004.
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458 U.S. 141 (1982). Agency action isentitled to a presumption of regularity. The burden of proof

rests with the party dleging irregularity. Schweiker v. McClure, 456 U.S. 188 (1982).

HUD’ sdecision regarding foreclosure and disposition of the Uplands must not be set aside
on groundsthat HUD acted arbitrarily or capriciously if the decisionsarerational, based on relevant

factorsand withintheagency’ sstatutory authority. Motor VehiclesMfgrs. Ass nv. StateFarm Mut.,

463 U.S. 29 (1983). In considering whether agency action is rational, a reviewing court must
determine whether the agency considered the rdevant daa and articulated an explanation

establishing a*“ rational connection between thefactsfound and the choicemade.” Burlington Truck

Linesv. United States, 371 U.S. 156 (1962).

For all the reasons previously stated, HUD did consider the goals of fair housing in making
its determination to approve the demolition and rebuilding of the Uplands. HUD determined that
a new, rebuilt, open and integrated Uplands would further fair housing strategies. The fact that
Plaintiffs or the Court may disagree with HUD’s conclusion is not sufficient to overturn HUD’s
decision. Under the APA, the Court isnot free to substituteits judgment of that of the Agency’ sand
must employ a deferential standard of review.

Under the Fair Housing Act (“FHA”), HUD has an affirmative duty to integrate. Oterov.

New York City Housing Authority, 484 F.2d 1122, 1133 (2™ Cir. 1973). While the FHA was

designed primarily to prohibit discrimination in the sale, rental, financing or private housing and to
providefederal enforcement proceduresfor remedying this discrimination so that minorities would
not be condemned to remain in urban ghettos, FHA also requires consideration of the impact of
proposed public housing programs on the racial concentration in the area in which the proposed

housing isto be built. 1d. “Action must be taken to fulfill, as much as possible, the goal of open,
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integrated residential housing patternsand to prevent theincrease of segregation, in ghettos, of racial
groups whose lack of opportunities the Act was designed to combat.” 1d. at 1134 (citations
omitted). “To allow housing officials to make decision having the long range effect of increasing
or maintaining racially segregated housing patterns merely because minority groups will gain an
immediate benefit would render such persons willing, and perhaps unwitting, partnersin the trend
toward ghettoization of our urban centers.” 1d.

“Congress desirein providing fair housing throughout the United States was to stem the
spread of urban ghettos and to promote open, integrated housing, even though the effect in some
instances might be to prevent some members of aracial minority from resding in publicly assisted
housing in a particular location. The affirmative duty to consider the impact of publicly assisted
housing programs on racial concentraion and to act affirmatively to promote the policy of fair,
integrated housing is not to be put aside whenever racial minorities are willing to accept segregated

housing. Otero, 484 F.2d at 1133; Shannon v. United States Department of Housing and Urban

Development, 436 F.2d 809 (3d Cir. 1970) (holding that eliminating “ undue concentration of persons
of one racial group or socio-economic status removes the potential for urban blight” and furthers
national housing policy). “The purpose of racial integration isto benefit the community asawhole,
not just certain of its members.” Otero, 484 F.2d at 1133.

HUD staff in Batimore, Atlanta and Washington, D.C. had numerous meetings and
conference regarding issues surrounding the Property Disposition Act goals and Fair Housing.
Exhibit 1, §37. Thoseissueswere considered and discussed before arriving at the Fina Disposition
Plan and the Contract of Sale. 1d. Specifically, HUD determined that the Uplands could not be

preserved in acost effective manner which would have been consistent with revitalization plansfor
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thelocal neighborhoods. 1d. Although resident relocation had already been largely completed, the
completion of relocation was deemed to be in the best interests of theresidents. 1d. After making
that determination, HUD looked to using its past practices, existing statutes, and local government
desiresfor community revitalization, to craft adisposition plan that preserved affordability and gave
the site an opportunity for meaningful and viable long term redevel opment and revitalization. 1d.
Review of census data, market conditions, and resident comments, led to contract provisions that
shouldensurethat the rebuilt Uplandswould have affordabl e unitssimilar to the surrounding market.
Id. Thedisposition alsosupportsimportant fair housing strategies such asdeconcentration, housing
choice, non-discrimination, integration and an opportunity to return. 1d.

HUD also was concerned that the rebuilt Uplands should reflect the desires and needs of the
community, which would be achieved through Master Planning. Both Baltimore City officialsand
participants in the Master Planning process had advised HUD that former Uplands residents were
invited to, and participated in, the process. Exhibit 1, 38. It was HUD’ s goal to give the City the
opportunity to achieve a viable, community responsive, redevelopment, while ensuring that the
property remained predominantly available as affordable housing. 1d. HUD’ s decisionsregarding
the Uplands after balancing the Disposition Act goals and HUD’ s consideration of the fair housing
implications and issues in this case are consistent with other cases in which the courts have
determined that HUD exerciseof its discretionary power to sell ahousing project to aprivate owner
was arational choice based on the facts of the particular cases.

In Frisby v. U.S. Dept of HUD, 755 F. 2d 1052 (3° Cir. 1985), plaintiffs brought a class

action suit to enjoin the sale of a multifamily housing project by the Secretary of HUD. 1d. The

property was sold to a private devel oper without rehabilitation requirements or Section 8 vouchers
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being attached. 1d. Thedistrict court refused to grant the injunction and the Court of Appealsfor the
Third Circuit affirmed that decision. 1d. The court held that the decision to sell wasjustified since
the record showed that it was the most cost effective aternative. Frisby, 755 F.2d at 1057. The
court considered HUD’s sale of the property and held that “the Secretary balanced the cost-
effectiveness...against the competing goals furthering housing—related objectives....” 1d.
Additionally, the court held that while the Secretary is obligated to consider al the factors, the
statute’ s legidative history suggests that the Secretary is vested with authority to “choose a course
of action that is cost-effective even though that course of action does not further the housing-rel ated
needs enumerated in the statute.” Frisby, 755 F.2d at 1056. Therefore, the Secretary could make
areasonable determination that furthering a particular objective is not feasible so that he does not
have aduty to further that objective. Id. at 1057. “HUD’ sdisposition of the Uplands property may
be set aside only if it was “abitrary, capricious, and abuse of discretion, or otherwise not in
accordancewith law.” 5 U.S.C. § 706(2)(A). This standard of review is highly deferential. Dean
V. Martinez, Case No. CCB-03-1381, Memorandum Opinion, September 21, 2004. SolongasHUD
“considered the relevant data and articulated an explanaion establishing a ‘rationd connection
between the facts found and the choice made, HUD’ s actions must be upheld.”” Frisby v. HUD, 755

F.2d 1052, 1055 (3d Cir. 1985) (quoting Burlington Truck Linesv. United States, 371 U.S. 156, 168

(1962)).

In Cowherd v. U.S. Dept. of HUD, 827 F. 2d 40 (7th Cir. 1987), the court held that HUD’s

exerciseof itsdiscretionary power to sell ahousing project to a private owner was arational choice
based on the facts. 7d. In Cowherd, the tenants of a HUD owned housing project sought to enjoin

the sale of the property to a private developer. Id. at 41. Thedistrict court ruled in favor of HUD’s
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decisonto sell. Id. The U.S. Court of Appeals for the Seventh Circuit affirmed the trid court’s
ruling. First, the court held that HUD is vested with considerable discretion to implement the
competing goals of the national housing policy. 1d. Secondly, the court hed that HUD’ sactionwas
rational since all the relevant factors were considered. The decision to sell without rental subsidies
was based on the poor history of the project and the excessive cost of renovation. Thus, in the
court’s view, there was a “rational connection between that facts found and the choice made.” 1d.
at 43. The court also held that although the goalsof 12 U.S. C. § 1701z-11aare important, HUD is
not required to meet these goalsregardlessof cost. Therefore, consistent with Frisby, the excessive
cost of rehabilitation was arelevant factor in HUD’ s decision to sell the project and was not bound
to provide rental subsidiesto ensure “fair housing.” 1d.

Maysv. Cisneros, No. 1-96-929, (S.D. Ohio May 21, 1998) HUD Docket No. 96-0167 (7"

Cir 1998) and Guity v. Martinez, 2004 WL 1145832 (S.N.D.Y . May 20, 2004) d so provide guidance

in defending HUD’ s foreclosure and terms of the sale of the Uplands. The issue in Mays was
whether the applicable statute and regul ations coul d be used to assessthetermsof HUD’ sdisposition
of the subject property or whether this decision is committed to agency discretion by law. 1d.
Plaintiffsin Mays sought to compel HUD to impose |low-income use restrictions on the foreclosure
sale of the property. HUD filed a motion to dismiss based on the court’s lack of subject matter
juridiction. HUD contended that 12 U.S.C. 1715z-11a provides the Secretary with “unfettered
discretion” in management and disposition of property and mortgages. Therefore the court had no
law or standard to apply in reviewing this decision. Id. The court reasoned that the statutory
language, “ ... not withstanding any other provision of law,” demonstrated Congressional intent that

the Secretary could exercise his discretion in disposing of multifamily housing projects

38



unencumbered by any statutory or regulatory guidelines. Id. Therefore the court held that the
statutory language grants full discretion to HUD and precluded judicia review. Id.

In Guity plaintiffs sought to enjoin HUD from the foreclosing and selling a housing project
in New York City. Plaintiffs claimed that HUD acted arbitrarily and capriciously and violated
various provisions of 12 U.S.C. 1701z-11a pursuant to the fored osure and sale of the property. 1d.
at *3. After plaintiffs' request for atemporary restraining order was denied, the property was sold.
HUD then filed a motion to dismiss their complaint as moot. The court dismissed plaintiffs
complaint holding that the Secretary had broad discretion in the foreclosure and sale of HUD owned
multifamily properties. 1d. at *4. Specifically, the court held “that 12 U.S.C. 1715z-11a-(a) gave
the Secretary broad discretionary power in determining the manner in which HUD disposes of
properties.” Id. Thecourt ruled tha sincethegrant of discretionary power wasintended toimprove
the Secretary’ s efficiency regarding property disposition, the Secretary could choseto foreclose and
sell aproperty under either 12 U.S.C. 1701z-11 or 12 U.S.C. 3701 et seq. once HUD adhered to the
statutory notice requirements. 1d.

Even though Frisby and Cowherd were decided before the Multifamily Property Disposition

Reform Act of 1994°, the rational e of both casesis consistent with thelegislative history of the 1994
Act. The Act was amended to provide greater flexibility in the disposition of HUD—owned
multifamily properties and to reduce the costs of holding and maintaining property in the
Department’s inventory. See S. Rep. No. 103-174, at 235 (1993). Considering that over $800

million would accrue to HUD once troubled projects were sold, the Act empowers the Secretary to

°Pub. L. 103-233, 108 Stat. 342, approved April 11, 1994 (the “1994 Act). Section 101 of
the 1994 Act replaces Section 203 of the Housing and Community Devel opments of 1978.
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makea“businessdecision” that iscost effective.’ 1d. Admittedly the Act’sgoalsmay be competing
but the Secretary is obligated to protect the federal financid interest. Id. Dueto the excessive costs
of rehabilitating and maintaining the project, the decision to sell was the “least costly among
reasonable dternatives.” H.R. Rep. No. 366(x) (1993). HUD considered therelevant factorsin the
disposition of the Uplands, including both costs, and integration and revitalization of thearea. Thus,
there was arational connection between the facts found, the choice to foreclose, and the terms of
the sale of Uplands. HUD did not act arbitrarily or capriciously.

Therecord showsthat tenantsof Uplandsreceived appropriate notice and were afforded the

opportunity to comment on the proposed sae. Dean v. Martinez, Case No. CCB-03-1381,

Memorandum Opinion, September 21, 2004. Additionally, HUD provided considerable relocation
assistance, eligible tenants received Section 8 vouchers, and a sizable portion of the redevel oped
project would be maintained as affordable housing for twenty-five years.

HUD has afirmatively furthered fair housing in its decision to tear down and rebuild
Uplands. “Low-income minority individuals have no constitutional right to be furnished safe,
sanitary and decent housing by metropolitan housing authority or by the Department of Housing and
Urban Development, they were constitutionally and by statute entitled only to be free of any
impediment or conduct on part of defendantsfor discriminatory reasonsto deny them “fair” housing

otherwise reasonably availableto those in same position. “ Jaimesv. Toledo Metropolitan Housing

Authority, 758 F.2d 1068 (6™ Cir 1985)). “Fair Housing Act (FHA) is a comprehensive open

housing law, which is intended to promote open, integrated, residential housing patterns, and to

°H. R. REP. NO. 103-366(x ) (1993) —additional views of Hon. Richard Baker — expressing
concern that the cost savings of the legislation could be elusive if the Secretary’ s flexibility was
impeded.
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prevent increase of segregation, in ghettos, of racial groups whose lack of opportunities FHA was

designed to combat. Ohanav. 180 Prospect Place Realty Corp., 996 F. Supp. 238 (E.D.N.Y. 1998).

Integration isagoal of FHA. Jorman v. Veteran’s Administration, 579 F. Supp. 1407 (N.D. IIl.

1984). Discrimination in the sde or rental of housing is prohibited. Inquiry under digparate
treatment analysis of claim of violation of FHA iswhether similarly situated persons or groups are

subject to differential treatment. Potomac Group Home Corp. v. Montgomery County, 823 F. Supp.

1285 (D. Md. 1993).

In this case it could be argued that former Uplands tenants are actually in a better position
than similarly situated persons or groups because the Disposition Plan not only contains aprovision
whereby the newly constructed Uplands must first be marketed to interested former tenants, but it
also contains a non-discrimination clause mandating that new owners of the newly constructed
Uplands cannot discriminate against Section 8 voucher holders. Exhibit 18. Former tenantswho
were relocated were offered the opportunity to qualify for Section 8 vouchers. Exhibit 1. These
actionstaken by HUD affirmatively furthered fair housing and demonstratethat HUD did not viol ate
the Fair Housing Act. Additionally, HUD affirmatively furthered fair housing when it negotiated
withthecity for alarger number of affordable unitsonthenewly devel oped Uplandssite. Originally
the City demanded that only 25% of the units be designed affordable. HUD demanded and received
acommitment from the City that 74% of the units which will be built on the Uplands site will be
affordable. Exhibits 1, 4, 5, 6, 27, 28.

Courts have held that where HUD and other government housing authorities demolish and
rebuild properties as part of an urban renewal and integration program, they have affirmatively

furthered fair housing. Garrett v. City of Hamtramck, 503 F.2d 1236 (6" Cir. 1974), on remand, 394
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F.Supp. 1151; Otero v. NYCHA, 484 F.2d 1122 (2™ Cir. 1973); Little Earth of United Tribes Inc.

v. U.S. Dept of Housing and Urban Development, 878 F.2d 236 (8" Cir.), rehearing denied, cert

denied, 494 U.S. 1078 (1989) (“HUD was entitled to foreclose mortgage on American Indian
housing proj ect, dueto demonstrable mismanagement andfailure of project, despite claimsthat such
foreclosure would violate occupants civil rights and the APA.")

Plaintiffs’ attorneys daimed at the preliminary injunction hearing that “thisisnot acasein
which plaintiffs are asking the Court to dictate the housing choices for Uplands.” Preliminary
Hearing May 2004, Transcript at 25. Plaintiffs claim they are* not asking the court to define what
constitutes an acceptable fair housing plan for Uplands’ 1d. They are instead asking the “ Court to
send HUD back to the drawing table, to develop a plan that affords plaintiffs the legal protections
due them.” Further, plaintiffs clam that “... the relief sought here is not the intrusive directive to
build a certain number of unitsin a certain place that gives courts pause’; however, that is exactly
what the Plaintiffs are asking this Court to do. HUD gave consideration to the Property Disposition
Act godsin light of costs, neighborhood revitalization efforts and its flexible authority to dispose
of multifamily housing projects. HUD affirmatively furthered fair housing. In working with the
City, HUD developed a plan to redevel op and revitalize the substandard Uplands. Plaintiffs take
issue with the number of affordable units that will be available at the newly developed Uplands
(74%) and they takeissuewithHUD’ sdefinition of “affordable” housi ng; inthisinstance, up to 80%
of AMI. Theyareasking thisCourt toissuearulingtelling HUD what “ affordable” should beinthis
case, and to dictate many units should be deemed “affordable” under that definition in the newly

developed Uplands. That would be improper under the APA.
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In this case, the Uplandswas a 900 plus unit gpartment complex whose tenants were mostly
low-incomeminorities. The 900 plusunitswerefoundto bein seriousdisrepair at which point HUD
took over as mortgagee-in-possession. After a determination was made that the Uplands were not
in a decent, safe and sanitary condition, it was determined that the Uplands should not be
rehabilitated (again) and instead should be torn down and a new residential community devel oped.
This determination was not arbitrary and it was not capricious.

Plaintiffsalso clam that HUD violated the Fair Housing Act because former residentswere
forced to moreracially impacted areasthan wasthe Uplands. Thisissimply untrue. Exhibit 31-32.
Uplands was 99% minority residents. 1d. Baltimore City is 68% minority residents. Exhibit 31.
Attached as Exhibits 11 and 31 are charts of all the new locations of former Uplands residents and
the break-down by minority percentages. The Court can seethese allegations by the former tenants
areunfounded. Id. Plaintiffssubmitted affidavitswhereintwo previousresidentsare“ upset” because
their new residences are not as convenient. There is no right to “convenience” under the FHA.
Thereis no statute, regulation or other directive that demands the Secretary rel ocate residents to a
new residence in the same neighborhood, or just as closeto their work, school and shopping as the
residentswere previously, or that failing todo soisaviolation of Fair Housing Act or any other law.

What the Court will notice is that nowhere in the affidavits is there a discussion of discrimination

based on race, and/or a discussion that tenants were made to relocate because of their race. HUD
relocated the residents because the conditions of the Uplands were not decent, safe and sanitary.
Preliminary Hearing Transcript at 151-152; Letter from Upland tenants February 4, 2003 “we the
residents of Uplands Apartments have been living under horrendous conditions for the last few

months.” Preliminary Hearing Transcript at 19. Tenantswho wererelocated out of Uplands are not
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“worse off” in their new communities than they were in Uplands for purposes of the Fair Housing
Act. The chief complaint from those affiants is that they are not as close to work, shopping and
school as they had been at Uplands. One affiant states that she is in worse housing because her
kitchen doesn’t have a window and the air conditioning is a problem. However, tenants at the
Uplands complained that their heat did not work, they did not have water, and raw sewage backed
up in their apartments which made conditions deplorable. Plaintiffs motions state over and over
again how deplorable the conditions were at Uplands, yet they claim that they are now “worse off”
intheir new residences. These claims are unfounded and unsupported in the record and they should
be dismissed.

IV. CONCLUSION

For the reasons set forth above, the Federal Defendants respectfully requeststhe Court enter
judgment in their favor on each and every claim made by the Plaintiff and dismiss this case with

prejudice.

Respectfully submitted,

Allen F. Loucks
United States Attorney

By: /s
Jennifer Wright Burke, Bar No. 26465
Assistant United States Attorney
36 South Charles, Suite 400
Baltimore, MD 21201-2692
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