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SUPREME COURT OF THE STATE OF NEW YORK
                           COUNTY OF NEW YORK

_________________________________________________
                                    In the Matter of the Application of

MOTHER ZION TENANT ASSOCIATION,

                  MARITZA CARMONA, DEBORAH TAYLORLOW &
                                   JULLIE ANN YOUNG,

                                                             Petitioners,
For a Judgment Pursuant to Articles 30 and 78

Of the Civil Practice Law and Rules

                                       -against -
SHAUN DONOVAN, as Commissioner

                                        Of New York City Department of

      Housing Preservation and Development; and

                                       MOTHER ZION ASSOCIATES, L.P.,

                                                             Respondents.

_________________________________________________
AFFIRMATION IN SUPPORT OF MOTION
TO DISMISS PETITION

_________________________________________________
ALLEN BODNER

Attorney for Respondent

Mother Zion Associates, L.P.

45 Broadway   25th Floor

New York, New York 10006

Tel. (212) 344-5633

Fax. (212) 742-2626
ALLEN BODNER, affirms under the penalties of perjury:

1. I am an attorney at law and the attorney for Respondent, MOTHER ZION ASSOCIATES (hereinafter “MZ”)

2.
I am making this Affirmation in Support of a Motion by MZ to dismiss the petition for failure to state a cause of action.

3.       The basis of the instant motion is that Local Law 79 (hereinafter   

           “L L 79”) (copy of which is annexed hereto as Exhibit A) is illegal, 

unlawful and unconstitutional.

4.       I have knowledge of the facts of the instant action and make this 
           Affirmation because Respondent MZ’s contentions are a matter of   

           law.

5.      Petitioner’s legal arguments fail in several categories and they will 
          be discussed in the points which follow.

POINT I

THE CONCEPT AND REALITY OF AFFORDABLE HOUSING IS ADEQUATELY PRESERVED WITHOUT THE UNLAWFUL AND UNCONSTITUTIONAL INTERVENTION OF LOCAL LAW 79.


In 1955, the New York State Legislature enacted what is popularly known as the Mitchell-Lama Law (hereinafter “ML”) (Article 2 of the New York Housing Finance Law). Its purpose was to encourage private real estate investors to build and operate low and middle income housing. Under this law, these private developers were offered long term government funded low interest mortgage loans together with real estate abatements and other benefits. In exchange, returns were limited to six (6%) percent on equity capital (limited dividends). Part of the law was that owners could not prepay their mortgages and withdraw from the program until the expiration of thirty-five (35) years and then only with the consent of the State Commissioner of Housing or supervisory agency. The New York State Division of Housing and Community Renewal (DHCR) was the supervisory agency with respect to the New York State and the Department of Housing Preservation and Development (HPD) was the supervisory agency with respect to New York City.


Ultimately, the waiting period was reduced to twenty (20) years at the end of which period the owner could leave the program without the consent of the commissioner or supervising agency (New York Private Housing Finance Law Section 35, subd. 2). Several attempts were made to make the privatization provisions more stringent but these attempts were uniformly rejected by the New York State Legislature.


Throughout this period, the federal government established certain programs which encouraged private developers to similarly build and operate low and middle income housing. Many buildings received Section 8 (Housing Assistance Payment Contracts (HAP)) whereby a monthly subsidy was given to the entire building. Typically, developers executed forty (40) year mortgages with subsidized interest rates and the Federal Department of Housing and Urban Development (HUD) granted the owner the right to prepay the mortgages after twenty (20) years without the prior consent of HUD and to exit the program.

At the present time, an owner wishing to leave the HUD program must provide tenants with a one (1) year notice prior to the expiration of the HAP Contract, at which time typically the owner may prepay the mortgage and set rents at market levels.

HOWEVER, and very significantly, this action by the owner does not deprive any tenant of its pre-existing rights to affordable housing. At the point of departure from the program, the tenant becomes eligible for individual not (Project Based) Section 8 vouchers which the tenant may use in its present premises or any other premises it desires. The landlord cannot evict the tenant and the tenant, similar to the HAP program, will pay a maximum of thirty (30%) percent of its income as rent. The tenant is in no way prejudiced by the landlord’s electing to leave the ML or the HUD program. It does, however, permit the landlord to seek market rents, upgrade the building and generally provide a more upscale environment for the landlord’s tenants, including those who have obtained Section 8 vouchers.

POINT II

LOCAL LAW 79 FAILS THE NEW YORK CONSTITUTION’S HOME RULE PROVISION.
 New York’s “home rule” provision grants local governments the power to enact local laws, as long as they are not inconsistent with the NY State Constitution or any general state law.  (NY Cons Art. IX sect 2(a); see Albany Area Builders Asso. v Guilderland (1989) 74 NY2d 372.)  A local law is deemed inconsistent with a state law where the state legislature has demonstrated intent, express or implied, to preempt regulation in a particular field.  

The Mitchell-Lama Law, Urstadt Law and Eminent Domain Law intend to and preempt the regulations sought to be imposed by LL79.

POINT III

MANY OF RESPONDENT’S ARGUMENTS ARE EMBODIED IN THE VETO LETTER OF MICHAEL R. BLOOMBERG OF JULY 21, 2005.


LL 79 provides to tenant associations of certain residential buildings in New York  “the right of first refusal” if the owner of a building seeks to sell the property to a third party. It also gives tenants a “first opportunity to purchase” in the event the owner seeks to “opt out” of a low income housing program when that owner is legally permitted to do so.


Mayor Bloomberg in his letter to Honorable Victor Robles, the City Clerk and the Clerk of the Council states, inter alia:

(a) The bill is inconsistent with the preemption provisions of State and Federal Law.

(b) It would illegally contradict the owner’s right to exit the program and begin renting at market rents as current leases expire.

(c) The bill would take the right to retain ownership of real property from a landlord and unlawfully transfer it to a tenant.

(d) The bill would attempt an unlegal and unauthorized circumvention of the State’s Eminent Domain Procedure Law.

(e) As a practical matter, the bill would be unworkable because the tenants would have to rely on a lender who would be willing to provide financing, which may be problematic.

(f) Finally, the bill would be likely to discourage future private investment in housing.

(Letter of Michael Bloomberg is annexed hereto as Exhibit B.)

POINT IV

LOCAL LAW 79 CONFLICTS WITH AND IS PREEMPTED BY THE MITCHELL-LAMA LAW.


The Mitchell-Lama Law was intended by the New York State Legislature to regulate the area governing Mitchell-Lama low income housing projects.  Article II of New York’s Private Housing Finance Law, popularly known as Mitchell-Lama, specifically sets forth the law governing project owners’ rights.  Under section 35(2), a company that participates in the Mitchell-Lama housing project program may voluntarily withdraw from the program after 20 years without the consent of any supervising agency authority; and under 35(3), such company may convert any project previously under the program to a private housing project or convey title to such project to any other beneficial owner.

By giving tenants “a right of first refusal” and “first opportunity to purchase,” which restricts project owners’ rights to transfer title to their projects after withdrawal from the ML program, and by allowing tenants to remain in their dwellings for six months after dissolution of the ML contract, which denies owners’ right to privatization, LL79 conflicts with NY State law, and thus, is preempted by it.  Therefore, as LL79 has granted rights inconsistent with ML state law and purports to deprive project owners of their rights granted by that law, under the “home rule,” provision of the New York State constitution, the New York City Council’s passage of LL79 is illegal and unconstitutional.
POINT V

LOCAL LAW 79 IS PREEMPTED BY THE NEW YORK URSTADT LAW.

 LL79 also conflicts with NY’s Urstadt law, which restricts the ability of local governments to regulate rents without approval by the state housing commissioner.
(Section 8605 McKinney’s Unconsolidated Laws of NY) Under this law, municipalities are specifically prohibited from enacting stricter regulation and control than laws already in effect, without prior approval of the NY State housing commissioner, particularly regarding rental units, (Section 6630; see Kerr v. Urstadt, 339 NYS 2d 813 (1973))
Chapter 1012 of the Laws of 1971 (amdg. Local Emergency Housing Control Act, L. 1962, ch. 21, § 1, subd. 5) provides in part: "No housing accommodations presently subject to regulation and control pursuant to local laws or ordinances adopted or amended under authority of this subdivision shall hereafter be by local law or ordinance or by rule or regulation which has not been theretofore approved by the state commissioner of housing and community renewal subjected to more stringent or restrictive provisions of regulation and control than those presently in effect." (Kerr v. Urstadt, 339 NYS 2d 813 (1973))
 Since LL79 sets forth new provisions affecting rental rates in ML housing projects, specifically by keeping rents at below-market rates after withdrawal from the ML program and by freezing rents for at least six months after privatization occurs, this local law sets stricter provisions than existed before without approval by the state.   Local law 79 is preempted by the NY State Urstadt law and is illegal and unenforceable.

 The program implemented here was a new regulation, more stringent than prior policy, requiring the approval of the State Commissioner of Housing and Community Renewal pursuant to chapter 1012 of the Laws of 1971.(Kerr v. Urstadt, 339 NYS 2d 813 (1973)). This has not been achieved.
POINT VI

LOCAL LAW 79 IS PREEMPTED BY THE NEW YORK EMINENT DOMAIN LAW.

LL79 also conflicts with the NY State Eminent Domain Procedure Law, which sets forth the “exclusive procedure” to be followed during a government taking of private property.  NY EDPL section 101, provides for a public hearing, for determinations and findings to be made by the condemnor following the hearing, for judicial review of such determination and finding, and for judicial procedures to be followed when determining just compensation.

LL79, section 26-804, conflicts with NY EDPL because it sets forth a different procedure to be followed when determining the appraised value a ML project owner must accept under the tenants’ “right of first refusal” or their right of “first opportunity to purchase,” whereby such appraisal is to be determined by a panel of arbitrators.  LL79 denies the right of owners to have their taking judicially reviewed and appraised value determined by a court.  Under the “home rule” provision of the NY constitution, LL79 is illegal as it is preempted by NY State eminent domain regulation.

POINT VII

LOCAL LAW 79 IS PREEMPTED BY FEDERAL HOUSING LAW.
 Under Sections 207, 221, 232, and 236 of the National Housing Act, and Section 202 of the Housing Act of 1959, and Section 811 of the Gonzalez National Affordable Housing Act and Section 8 of the US Housing Act of 1937, which govern housing projects, owners of projects have vested rights with respect to prepayment of their mortgages and privatization of their projects.  LL79 conflicts with these laws by granting tenants “right of first refusal” and “first opportunity to purchase,” thereby abrogating owners’ right to title following withdrawal from a federal housing program, as well as denying owners’ right to privatization by allowing tenants to remain in apartments for six months after dissolution of the owners’ “assisted rental” housing contract.  Since LL79 is inconsistent with and preempted by the federal housing law, it is illegal and constitutes a violation of the supremacy clause of the US Constitution, Art. VI, Clause 2.
POINT VIII

LOCAL LAW 79 CONSTITUTES AN UNLAWFUL TAKING WITHOUT COMPENSATION.

Under the Fifth Amendment of the United States Constitution, as well as a similar clause in the NY State constitution, private property may not be taken by a government without just compensation.
LL79 violates these provisions by granting tenants valuable contract rights without compensation to the landlord. The gratuitous granting of these rights, as well as the loss of the unfettered right of the owners to privatize their projects constitute a “taking” within the meaning of the 5th Amendment without just compensation.  LL79 should be declared unconstitutional and defendants should be enjoined from enforcing it.

POINT IX

LOCAL LAW 79 CONSTITUTES UNLAWFUL IMPAIRMENT OF CONTRACT.

Under Art I, Section 10, Clause 1 of the US Constitution, no state is permitted to pass a law impairing existing contracts.  LL79 impairs existing contracts as it grants tenants valuable rights of “first refusal” and “first opportunity to purchase,” as well as the right to occupy their units for six months after the project owner’s withdrawal from public housing project contracts.  The granting of these rights, which interfere with and impair the owners’ right to privatize their project, constitutes a violation of the US constitution.   LL79 should be declared unconstitutional and defendants should be enjoined from enforcing it.

POINT X

LOCAL LAW CONSTITUTES THE UNLAWFUL DEPRIVATION OF PROPERTY WITHOUT DUE PROCESS.
Under the US and NY State Constitutions, no person can be deprived of  property without due process of law.  The “Due Process Clause” requires that laws be constructed with sufficient clarity to give a person of ordinary intelligence a reasonable opportunity to know what is required of him or her under that law.  LL79 does not satisfy that standard as its terms are extremely vague or make no sense.  LL79 is void for vagueness.

In addition, the Due Process Clause further requires that the means selected by the legislature be reasonably calculated to achieve the state’s objectives.  LL79 is unworkable, and thus, unlikely to achieve the stated objective of ensuring the maintenance of low and middle income housing stock for the People of the State of New York.  LL79 should be declared unconstitutional and defendants should be enjoined from 

enforcing it.

POINT XI

LOCAL LAW 79 CONSTITUTES AN UNLAWFUL DENIAL OF EQUAL PROTECTION.
The Fourteenth Amendment of the United States Constitution provides that no State shall “deny persons within its jurisdiction the equal protection of the laws.”  Under the “Equal Protection Clause,” a state may only discriminate between persons similarly situated where there is a rational basis for doing so.  

LL79 illegally discriminates between private developers who own “assisted rental housing”, and those who do not, by requiring owners of “assisted rental housing,” and not other property owners, to give up their property rights for the purpose of promoting affordable housing.   By discriminating between different classes of property owners without any rational basis for doing so, the City Council has denied the owners of “assisted rental housing” equal protection of the laws.  LL79 should be declared unconstitutional and defendants should be enjoined from enforcing it.

WHEREFORE, your affirmant requests that the Petition be dismissed in all respects.

Dated:  New York, New York

______________________________

             July 21, 2006



            ALLEN BODNER
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