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UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

	Debora N. Barrientos, et al.,

  Plaintiffs,

v.

1801-1825 Morton, LLC,

  Defendant.
	
	Docket No. CV 06-6437-ABC(FMOx)
Plaintiffs’ Notice of Motion and Motion for Summary Judgment; Memorandum of Points and Authorities in Support;
[Stipulation of Facts filed on 4/6/07; [Proposed] Order and Appendix of Non-Federal Authorities lodged herewith]

Judge Audrey B. Collins

Date:  August 20, 2007

Time:  10:00 a.m.

Courtroom 680


TO PLAINTIFF AND HIS ATTORNEY OF RECORD:


NOTICE IS HEREBY GIVEN that on August 20, 2007 at 10:00 a.m. or as soon thereafter as counsel may be heard by the above-entitled Court, located at Roybal Federal Building, 255 East Temple Street, Los Angeles, CA. 90012, Plaintiffs will and hereby move the Court for summary judgment on the ground that there are no genuine issues as to any material facts and that the moving party is entitled to judgment as a matter of law.  Plaintiffs will and hereby move the Court for: 
· a judgment declaring that the Defendant has violated the Unified Enhanced Voucher Authority statute, 42 U.S.C. § 1437f(t), and the Los Angeles Rent Stabilization Ordinance, L.A. Mun. Code § 151.09(A), and that the June 30, 2006 termination notices served on the Plaintiffs are contrary to law and void; 

· a permanent injunction barring the Defendant and any of its agents from failing to allow the Enhanced Voucher Plaintiffs to remain at Morton Gardens with enhanced voucher assistance;

·  a permanent injunction barring the Defendant and any of its agents from evicting or terminating the tenancy or lease of all Plaintiffs without complying with all the requirements of the Los Angeles Rent Stabilization Ordinance (L.A. Mun. Code §§ 151.00 et seq.), including the eviction protection of L.A. Mun. Code §151.09(A).

This motion is based upon this Notice of Motion and Motion, the accompanying Memorandum of Points and Authorities, the Stipulation of Facts previously filed on April 6, 2007, all pleadings and papers on filed in this action, and upon such other matters as may be presented to the Court at the time of the hearing.  
In lieu of a statement of undisputed facts the parties filed a Stipulation of Facts on April 6, 2007.  Parties have complied with Local Rule 7-3 and had a pre-filing meeting to discuss the substance and possible resolution of this motion.  

Date: May ___, 2007
Respectfully submitted,


A. Christian Abasto


Legal Aid Foundation of Los Angeles 


James R. Grow

National Housing Law Project


By: __________________________


      A. Christian Abasto


Attorneys for the Plaintiffs

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

I. INTRODUCTION
This case involves the Plaintiffs’ rights to remain in their homes, as intended by Congress and the people of the City of Los Angeles, absent any breach by them of their lease agreements.  Because both federal and local law clearly prohibit Defendant’s attempt to terminate the tenancies of such tenants in good standing, Plaintiffs are entitled to judgment as a matter of law.

Plaintiffs are twenty-two low-income holders of two kinds of federal housing vouchers -- enhanced Section 8 vouchers and standard Section 8 vouchers --who reside in apartments at a property known as Morton Gardens, owned by defendant 1801-1825 Morton, LLC (hereinafter “1801-1825 Morton”).  After many years of residence, Plaintiffs and their families face eviction because 1801-1825 Morton claims that it has a right under a federal voucher regulation to terminate their tenancies.  Defendant’s attempt to terminate Plaintiffs’ tenancies are a direct violation of the Enhanced Voucher Plaintiffs’ right to remain in their homes under a federal statute (42 U.S.C. §1437f(t)) establishing tenant protections for residents of properties, like Morton Gardens, whose creation and development was subsidized with federal funds.  Defendant’s actions against all Plaintiffs also violate the eviction protections provided under the Los Angeles Rent Stabilization Ordinance, L.A. Mun. Code § 151.09(A) (“LARSO”).  Federal courts elsewhere have enforced the enhanced voucher statute as Plaintiffs here request, and other state courts have determined that local eviction protections similarly protect tenants like Plaintiffs from losing their homes.  This court should rule consistently with the well-reasoned opinions of other courts addressing these issues, and grant Plaintiff’s motion.
II. FACTUAL BACKGROUND

Plaintiffs are low-income tenants residing in the Morton Gardens apartment complex.  See Stip. Facts at 2-8.  Sixteen Plaintiffs rent their apartments with enhanced voucher subsidies governed by the Unified Enhanced Voucher Authority statute, 42 U.S.C. §1437f(t). See Stip. Facts at 10-11.  Six Plaintiffs rent their apartments with standard housing choice voucher subsidies governed by 42 U.S.C. §1437f(o). See Stip. Facts at 11.  The average period of time that Plaintiffs have resided at Morton Gardens is over 13 years.  See Stip. Facts at 2-8. The apartments occupied by Plaintiffs in Morton Gardens are covered and protected by the Los Angeles Rent Stabilization Ordinance (Los Angeles Municipal Code §151.00 et seq.). See Stip. Facts at 9 (para. 28); Topa Equities v. City of Los Angeles, 342 F.3d 1065 (9th Cir. 2003) (upholding, against express and implied preemption challenges brought by the owner of Morton Gardens, LARSO’s  requirement that base rents for purposes of local rent control laws be set at the prior federally regulated levels for properties exiting the HUD system).     
Morton Gardens is a 66-unit apartment complex located in Los Angeles, California. See Stip. Facts at 8 (para. 24).  It was developed in 1971 as a low-income rental housing project through a federal mortgage-secured loan subsidy program under Section 236 of the National Housing Act, 12 U.S.C. § 1715z-1. See Stip. Facts at 8 (para. 25).  Under the Section 236 program, Morton Gardens was subject to a use agreement, recorded in the property’s chain of title, that, inter alia, required units to be rented only to low-income households and limited the rents that could be charged to HUD-approved levels. See Stip. Facts at 8 (para. 26).

In January 1998, under applicable Federal law, the Defendant prepaid the Section 236 loan for Morton Gardens in advance of the original loan maturity date. See Stip. Facts at 8 (para. 27).  This prepayment extinguished the use agreement, but also, pursuant to the Fiscal Year (FY) 1998 Departments of Veterans Affairs and Housing and Urban Development, and Independent Agencies Appropriations Act, Pub. L. No. 105-65, 111 Stat. 1351 (1997), resulted in the issuance of enhanced voucher subsidies (with special payment standard and anti-displacement protection) to tenants in occupancy at Morton Gardens at the time of the prepayment, including the sixteen Enhanced Voucher Plaintiffs  See Stip. Facts at 8-9 (para. 27, 28).  After the prepayment, the six remaining Plaintiffs moved in to Morton Gardens, using standard housing choice vouchers.  See Stip. Facts at 11 (para. 34).

On March 31, 2006, the Defendant caused to be served on each of the Plaintiffs a “Notice of Withdrawal from Section 8 Assisted Housing Program and Notice of Change of Terms of Your Tenancy.” See Stip. Facts at 11 (para. 36).  In these notices, the Defendant informed the Plaintiffs of its intention to terminate the Housing Assistance Program (“HAP”) contract and to charge the Plaintiffs the full market rents for their apartments effective July 1, 2006. See Stip. Facts at 12 (para. 37).  On June 30, 2006, in response to letters from the Los Angeles Housing Department and Plaintiffs’ attorney, the Defendant rescinded the March 31 notices.   See Stip. Facts at 13 (para. 41).
On June 30, 2006, the Defendant served on each of the Plaintiffs a “Ninety Day Notice to Terminate Tenancy.”  See Stip. Facts at 13 (para. 42). The June 30 notices purport to terminate the tenancies of the Plaintiffs effective September 30, 2006. Each of these June 30 notices specifies “The grounds for termination of your tenancy are based upon paragraph 8 of your housing assistance payments contract and 24 CFR 982.310(d)(iv), which allows the landlord to terminate the rental agreement for a business or economic reason, including but not limited to, the desire to opt-out of the Tenant Based Section 8 Program and or the desire to lease the unit at a higher rental rate.  Prior to the service of this notice, the landlord made a business decision to no longer participate in the Section 8 voucher program for your unit.”  See Stip. Facts at 13 (para. 43).  Thereafter, the parties stipulated to a preliminary injunction preventing the eviction of the Plaintiffs pending the resolution of this litigation.  See Stip. Facts at 13 (para. 44).  

III. ARGUMENT

A. TENANTS WITH ENHANCED VOUCHERS HAVE THE RIGHT TO REMAIN IN THEIR HOMES

Federal law grants the sixteen Plaintiffs with enhanced vouchers (“Enhanced Voucher Plaintiffs”) a specific right to remain in their home.  Enhanced voucher holders have the right to remain in their homes using their vouchers for as long as they remain voucher-eligible and in occupancy.  The Unified Enhanced Voucher Authority statute currently provides that, where an eligible tenant family receives an enhanced voucher, 

the assisted family may elect to remain in the same project in which the family was residing on the date of the eligibility event for the project, and if, during any period the family makes such an election and continues to so reside, [language describing the special enhanced voucher payment standard] . . . .
42 U.S.C. § 1437f(t)(1)(B) (emphasis added).  

The background to the foregoing provision is informative.  Faced with some uncertainty concerning the tenant’s right to remain under the language as originally enacted in 1999, Congress acted less than a year later in 2000 to clarify the statute.  Confirming that the law protects tenants from displacement after an owner withdraws from a project-based subsidy program, Congress amended the language of 42 U.S.C. 1437f(t)(1)(B) 

by striking “during any period that the assisted family continues residing in the same project in which the family was residing on the date of the eligibility event for the project, if” and inserting “the assisted family may elect to remain in the same project in which the family was residing on the date of the eligibility event for the project, and if, during any period the family makes such an election and continues to so reside,”.

Pub. L. 106-246, § 2801, 114 Stat. 511, 569 (July 13, 2000). 

The Conference Report describes this amendment as “clarifying the intent of … section 538 of Public Law 106-74 [the original enhanced voucher statute].” H.R. Conf. Rep. No. 106-710, at 164 (2000), reprinted in 2000 U.S.C.C.A.N. 435, 482.  By inserting the phrase “the assisted family may elect to remain,” Congress removed any doubt that 42 U.S.C. § 1437f(t) guarantees enhanced voucher tenants an enforceable right to maintain their current residence if they so choose. 

This legislative history conclusively demonstrates that the Enhanced Voucher Plaintiffs have a federal statutory right to remain in their homes which Defendant must honor. 

At least two federal district courts have concurred that this statute grants enhanced voucher tenants a right to remain and obligates their landlords to accept enhanced voucher assistance. Estevez v. Cosmopolitan Assocs. LLC, 2005 WL 3164146; 2005 LEXIS 29844 (E.D.N.Y. Nov. 28, 2005) (“[T]he plain language of § 1437f(t) dictates that plaintiffs must be able to tender enhanced vouchers, and that landlords must be required to accept them as rent.”); Jeanty v. Shore Terrace Realty Ass’n, 2004 WL 1794496; 2004 LEXIS 15773 (S.D.N.Y. Aug. 10, 2004) (“[T]he Court finds that 42 U.S.C. § 1437f(t) obligates [landlord] Shore Terrace to accept Plaintiff's enhanced vouchers.”).  Giving effect to Congress’ manifest purpose to protect tenants from the harms of involuntary displacement, no federal court has held to the contrary.

The facts of the present case strikingly resemble the facts in Estevez.  In Estevez, after the landlord opted-out of a project-based assistance contract, the tenants received enhanced vouchers. Eztevez at *2. The landlord accepted the enhanced vouchers and entered into Housing Assistance Payment contracts with the local housing authority. Id. Two years later, the landlord sought to refuse the tenants’ enhanced vouchers. Id.  In ordering the landlord to continue accepting the enhanced vouchers, the Court concluded that “§1437f(t) provides clear statutory authority for obligating landlords to accept the plaintiffs’ vouchers.  ‘Otherwise, 1437f’s grant to the tenants of the right to remain would be illusory,’ and the protection of the statute was enacted to afford would be eliminated.” Id. at 11, citing Jeanty v. Shore Terrace Realty, supra. 

In this case, the owner of Morton Gardens prepaid the HUD-subsidized mortgage in 1998, triggering the issuance of enhanced vouchers to the Enhanced Voucher Plaintiffs by the local housing authority, HACLA.  The owner accepted the enhanced vouchers and entered into Housing Assistance Payment contracts with HACLA.  Now, eight years later, the owner seeks to refuse the tenants’ enhanced vouchers by serving those 16 Plaintiffs with a notice attempting to terminate their tenancy.  As in Eztevez, these Plaintiffs have a right to remain in their home and the owner’s attempt to terminate their tenancies, notwithstanding their election to remain, is a direct violation of the federal statute.

This Court should therefore enter judgment for the Enhanced Voucher Plaintiffs on their federal statutory claim to enjoin Defendant’s attempted evictions as violative of federal law. 
B. DEFENDANT MUST COMPLY WITH THE EVICTION PROTECTIONS OF LARSO PRIOR TO EVICTING TENANTS WITH ENHANCED OR STANDARD VOUCHERS

1. LARSO PROTECTS TENANTS WITH SECTION 8 VOUCHERS

All of Plaintiffs’ apartments are covered and protected by LARSO. Stip. Facts at 9 (para. 28).  LARSO is a local law that controls the rents and evictions of certain properties in the City of Los Angeles. L.A. Muni. Code §151.00 et. seq.  Rent and Eviction Control laws such as LARSO have been consistently upheld by courts as a valid exercise of a municipal entity’s police powers.  See Birkenfield v. City of Berkeley, 17 Cal. 3d 129; 130 Cal. Rptr. 465 (1976).  In order to evict a tenant under LARSO, a landlord must have one of the twelve permissible grounds, must identify that ground in the notice purporting to terminate the existing tenancy, and, for evictions based on four of the permissible grounds, must pay the tenant a relocation fee.  See L.A.M.C. §§ 151.09(A), 151.09(C), 151.09(E), 151.09(G).  

There is no doubt that the City of Los Angeles has extended eviction protections of LARSO to Section 8 voucher tenants.  L.A. Muni. Code § 151.02 , under subsection 5 of the definition of Rental Units, declares that “rental units for which rental assistance is paid pursuant to the Housing Choice Voucher program codified at 24 CFR part 982 . . . are subject to the provisions of this article to the fullest extent allowed by law.” 

Defendant’s “90 Day Notice to Terminate Tenancy” does not comply with any of the LARSO requirement listed above.   The 90-day notice only states that: 
The grounds for termination of your tenancy are based upon paragraph 8 of your housing assistance payments contract and 24 CFR 982.310(d)(iv), which allows the landlord to terminate the rental agreement for a business or economic reason, including but not limited to, the desire to opt-out of the Tenant Based Section 8 Program and or the desire to lease the unit at a higher rental rate.  Prior to the service of this notice, the landlord made a business decision to no longer participate in the Section 8 voucher program for your unit.
See Stip. Facts at 13 (para. 43).  There is no question that, were such a notice served on an unassisted tenant, it would not establish a lawful basis for eviction, as none of the grounds listed in the Defendant’s 90-day notice is a permissible ground under LARSO.  As shown below, the fact that the tenants at issue here are part of the Section 8 program does not transform Defendant’s defective eviction notices into lawful conduct.
2. NO FEDERAL PREEMPTION OF LARSO.
The voucher regulation prohibits a landlord from terminating a voucher-assisted tenancy “except on” three enumerated grounds, including “[o]ther good cause.” 24 C.F.R. § 982.310(a)(3). “Other good cause” is defined under the regulation to include “[a] business or economic reason for the termination of the tenancy (such as sale of the property, renovation of the unit, or desire to lease the unit at a higher rental).” 24 C.F.R. § 982.310(d)(1)(iv). As previously discussed LARSO does not permit tenant eviction solely for business or economic reasons.  Defendant is expected to argue that 24 C.F.R. §982.310 preempts LARSO eviction protections.  
Under the supremacy clause of the United States Constitution (art. VI, cl. 2), Congress has the power to preempt state law concerning matters that lie within its authority.  See Topa Equities, LTD v. City of Los Angeles, 342 F.3d 1065, 1069 (9th Cir. 2003); See Bank of America v. City and County of San Francisco, 309 F.3d 551, 557 (9th Cir. 2002); See Bronco v. Jolly, 33 Cal. 4th 943, 955 (2004). “In determining whether a municipal ordinance is preempted by federal law, [the court’s] sole task is to ascertain the intent of Congress.” Bank of America at 558 [Citations omitted].  Federal law may preempt state or local law in only three ways:

First, Congress may preempt state law by so stating in express terms. Second, preemption may be inferred when federal regulation in a particular field is so pervasive as to make reasonable the inference that Congress left no room for the States to supplement it. . . . 
Third, preemption may be implied when state law actually conflicts with federal law. Such a conflict arises when compliance with both federal and state regulations is a physical impossibility, or when state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.

Bank of America v. City and County of San Francisco, 309 F.3d 551, 557-8 (9th Cir. 2002) [considering preemptive effect of federal banking regulations; internal quotations and citations omitted], cert. denied 123 S. Ct. 2220. 

The party who claims that a state or local statute is preempted by federal law bears the burden of demonstrating preemption. Bronco at 956.  An important corollary of this rule is that the Court “starts with the assumption that the historic police powers of the States are not to be superseded by [the] Federal Act unless that is the clear and manifest purpose of Congress.” Williamson v. General Dynamics, 208 F.3d 1144, 1149 (9th Cir. 2000) [Citations and quotations omitted]; See Maryland v. Louisiana, 451 U.S. 725, 746 (1981) [“Consideration under the Supremacy Clause starts with the basic assumption that Congress did not intend to displace state law.”].  “[T]his venerable presumption "provides assurance that 'the federal-state balance,' ... will not be disturbed unintentionally by Congress or unnecessarily by the courts."  [Citations omitted].” Bronco at 957. 
The eviction protection provisions of LARSO are not preempted under any of the federal preemption tests. See Topa Equities at 1067 [LARSO is a generally applicable rent control ordinance that does not unduly interfere with federal housing program.  It is not expressly preempted by federal law, nor is it preempted on conflict grounds.].  In the present case, Defendant, as the party claiming that LARSO should not be enforced, has the burden of proving federal preemption.  Since landlord-tenant relationships, rent control, and evictions are historically within the purview of the police powers of the State and local government, Defendant has to also overcome the presumption against preemption of areas within the States’ police power.  See Kargman v. Sullivan 552 F.2d 2, 13 (1st Cir. 1977) (assertion of preemption to a purely local situation that is a valid exercise of state sovereignty, such as landlord-tenant relationships and rent control, must be accompanied by proof of significant frustration of federal purpose); Birkenfield v. City of Berkeley, 17 Cal. 3d 129, 153 (1976) (maximum limits on residential rents or restricting the grounds for evicting tenants for the purpose of enforcing those rent limits are proper exercise of local police power)
In the present case there is no express preemption. The Section 8 Housing Choice Voucher statute, 42 U.S.C. § 1437f (o), its implementing regulation, 24 C.F.R. § 982, and the Enhanced Voucher statute, 42 U.S.C. §1437(t), do not include any provision expressly preempting any State or local law. 

There is also no field preemption. Several provisions in the voucher regulation expressly require compliance with state and local law. 24 C.F.R. §§ 982.52(d) (“Nothing in part 982 is intended to pre-empt operation of State and local laws that prohibit discrimination against a Section 8 voucher-holder because of status as a Section 8 voucher-holder.”), 982.310(e)(2) (“Owner eviction notice means a notice to vacate, or a complaint or other initial pleading used under State or local law to commence an eviction action.”), 982.509 (“the amount of rent to owner also may be subject to rent control limits under State or local law”).

Further, the application of field preemption in the area of landlord-tenant relations would amount to an unprecedented expansion of the doctrine. ﻿The Ninth Circuit has emphasized that “the complete preemption doctrine is a very limited one, to date recognized by the Supreme Court in only three contexts: under Section 301 of the Labor Management Relations Act, under Section 1132 of ERISA, and in certain cases involving tribal claims.” Axess Intern., Ltd. v. Intercargo Ins. Co., 183 F.3d 935, 944, n.7 (9th Cir. 1999).

There is also no conflict preemption. The federal “good cause” requirement (24 C.F.R. §982.310) does not demand termination of tenancy where a landlord may have a business or economic reason -- it merely provides that such a ground is not itself prohibited by federal law.  Not allowing termination of a voucher-assisted tenancy for “business or economic reasons” alone, where such termination would be prohibited under more tenant protective local laws such as LARSO, thus would not violate the federal “good cause” requirement.  Accordingly, requiring landlords to comply with both provisions is not a physical impossibility.  
Similarly, the eviction protections of LARSO are not an obstacle to and do not frustrate any federal objective or purpose under the Section 8 voucher programs.  As previously discussed there is a presumption against preemption of areas historically covered by the States police powers, such as landlord-tenant relationships and rent control laws.  Defendant cannot overcome this presumption because the federal good cause requirements under §24 C.F.R. 982.310 merely provide a minimum level of nationwide protection against evictions, and in no way were meant to deprive Section 8 voucher tenants of any higher levels of protection afforded all tenants under State and local laws such as LARSO.  Any contrary conclusion would necessarily attribute to Congress the intent to make Section 8 voucher tenants “second class citizens” by reducing their legal protection from evictions below those enjoyed by tenants without Section 8 assistance, which would make no sense and is in fact the opposite of Congress’ actual intent.  
Beginning with the language of the enacting statute
 and the HUD regulation, 24 C.F.R. §982.310, it is clear that neither Congress nor HUD affirmatively required terminations for purely economic reasons.  Rather, HUD regulations merely except some such economic terminations from a broad federal ban on terminating the Section 8 tenancies during the term of the lease:

During the term of the lease, the owner may not terminate the tenancy except on the following grounds:

. . .

(3) Other good cause.

. . . 

(1) "Other good cause" for termination of tenancy by the owner may include, but is not limited to, any of the following examples:

. . . 

(iv) A business or economic reason for termination of the tenancy (such as sale of the property, renovation of the unit, or desire to lease the unit at a higher rental).
24 CFR 982.310(a)(3), (d)(1)(iv) (italics added)(24 CFR 982.310(d)(2) limits “other good cause” evictions to those occurring after the initial term of the lease).  HUD’s decision not to expressly prohibit certain economic bases for termination of lease/tenancies as a matter of federal law can hardly be read as reflecting an intent to strip from Section 8 recipients the greater protections afforded all tenants under State and local laws like LARSO.  See generally Bronco at 992 (2004) (noting in course of federal preemption analysis that "[t]here is a difference between (1) not making an activity unlawful, and (2) making that activity lawful").

The history of the current federal good cause provisions likewise confirms that they are meant to be a national floor, not a local ceiling, on the protections afforded Section 8 voucher tenants against termination of their leases / tenancies.  Prior to 1981, in order to protect Section 8 voucher tenants, Congress had mandated that the local Housing Authority had to approve eviction proceedings by assuring that landlords had good cause for terminating tenancies.  See Swann v. Gastonia Housing Auth., 502 F.Supp. 362, 364-65 (W.D.N.C. 1980), aff’d in pertinent part 675 F.2d 1342, 1345 (4th Cir. 1982).  A 1978 proposal to eliminate this requirement failed because of the view that it “would leave section 8 tenants to rely on State and municipal laws for protection, and the committee does not feel HUD has provided ample information on the extent to which this protection would be sufficient.”  Id. at 364 (quoting Senate Report, No. 95-871) (italics added).  In 1981, Congress finally did eliminate the local Housing Authority’s role in tenancy terminations in order to make Section 8 tenancies more like unassisted tenancies, but Congress only did so after ensuring the continuation of at least minimum federal good cause protections against unfair evictions through its express statutory ban on tenancy terminations other than those based on good cause.  See S. Rep. 97-144, reprinted in 1981 U.S.C.C.A.N. Vol. 2 at 552; H. Conf. Rep. 97-208, reprinted in 1981 U.S.C.C.A.N. Vol. 2 at 1053.  

Beginning in late 1995, Congress decided to eliminate any special federal law requirement that a landlord have good cause for non-renewal of Section 8 tenancies upon expiration of a fixed lease term (as opposed to during the term of the lease).  Instead, Congress decided that such situations should be governed by the same local laws applicable to unassisted tenancies, in order “to make the program operate like the unassisted market as much as possible while maintaining the program goals of providing low-income families with decent and affordable housing.”  S. Rep. 104-195 at *31, 1995 WL 768616 (Leg. Hist); accord S. Rep. 97-105 at *36, 1997 WL 282462 (Leg. Hist.).  To that same end, Congress amended the Section 8 voucher statute at the same time to require landlords to offer Section 8 tenants leases that “contain terms and conditions that – (I) are consistent with State and local law; and (II) apply generally to tenants in the property who are not assisted under this section."  42 U.S.C. §1437f(o)(7)(B)(ii) (italics added); accord 24 C.F.R. § 982.308(b), (c).
  Congress expressly stated in the legislative history that it “does not anticipate that the repeal of these rules will adversely affect assisted households because protections will be continued under State, and local tenant laws.”  S. Rep. 104-195 at *32, 1995 WL 768616 (Leg. Hist) (italics added); accord S. Rep. 97-105 at *36, 1997 WL 282462 (Leg. Hist.).  To that end Congress requires that any termination of tenancy under the Section 8 voucher program “shall be preceded by the provision of written notice by the owner to the tenant specifying the grounds for that action, and any relief shall be consistent with applicable State and Local law.” 42 U.S.C. §1437f(o)(7)(E)

In sum, Congress at times has decided to step in and afford Section 8 tenants special federal law protections against evictions; while at other times it has been satisfied to leave such tenants to the same protections as exist under State and local law for unassisted tenants.  At no point, however, has Congress ever indicated any intent to put Section 8 tenants at a disadvantage compared to unassisted tenants, by depriving them of the enjoyment of more protective State and local laws applicable to both assisted and unassisted tenants.  On the contrary, Congress has expressly stated its intention that assisted tenants continue to receive the same protection under such laws as unassisted tenants do.  See Rosario v. Diagonal Realty, LLC, 803 N.Y.S.2d 343, 348, 352-57 (N.Y. Sup. Ct. 2005) (New York rent control law requiring renewal of leases on existing terms applies to Section 8 tenancies and is not preempted by federal statute), aff’d 821 N.Y.S.2d 71, 72 (N.Y. App. Div. 2006);
 see also Mott v. New York State Div. of Housing and Community Renewal, 211 A.D. 2d 147; 628 N.Y.S.2d 712 (N.Y. App. Div. 1995) (local rent control not preempted by less restrictive HUD maximum rent provision).
 
Especially instructive on this point is the Supreme Court of New York’s 2005 decision in Rosario, whose reasoning was affirmed by the Appellate Division in Rosario, 821 N.Y.S.2d 71, in which the court decided that good cause eviction requirements of a New York law similar to LARSO were not preempted under the voucher regulation because the local rent control law advanced a common goal, affordable, decent housing for lower income families.   Rosario, 803 N.Y.S.2d at 354.
Any contrary reading of Congressional intent defies logic, given the Housing Act’s goals “of aiding low-income families in obtaining a decent place to live and of promoting economically mixed housing.”  42 U.S.C. § 1437f(a).  Enforcement of LARSO’s eviction protections therefore is fully consistent with the purposes and objectives of Congress.  
IV. CONCLUSION


For the foregoing reasons, it is respectfully requested that judgment ought to be entered in favor of Plaintiff.  
	Respectfully submitted,

Dated: May ___ , 2007
A. Christian Abasto


Legal Aid Foundation of Los Angeles 


James R. Grow


National Housing Law Project


By: __________________________


      
A. Christian Abasto

Attorneys for the Plaintiffs
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20, 21

FEDERAL STATUTES 
Section 236 of the National Housing Act, 12 U.S.C. § 1715z-1
3

42 U.S.C. §1437
14

42 U.S.C. § 1437f
2,6,14,19,21

42 U.S.C. § 1437f(d)
16

42 U.S.C. §1437f(o)(7)(B)
19

42 U.S.C. §1437f(o)(7)(E)
19

42 U.S.C. § 1437f(t)(1)
5,6

63 F.R. 23826-01, 1998 WL 206888
20

24 C.F.R. § 982
14

24 C.F.R. § 982.308
19

24 C.F.R. §982.310
10, 11,15,16

24 C.F.R. § 982.310(a)
11,17

24 C.F.R. § 982.310(d)(1)
11

24 C.F.R. § 982.52
14

Pub.L. No. 105-65, 111 Stat. 1351 (1998)
3

Pub. L. 106-246, § 2801, 114 Stat. 511, 569
6

H.R. Conf. Rep. No. 106-710 (2000), reprinted in 2000 U.S.C.C.A.N. 435, 482
6

H. Conf. Rep. 97-208, reprinted in 1981 U.S.C.C.A.N. Vol. 2 at 1053
18

S. Rep. 97-105, 1997 WL 282462
19

S. Rep. 97-144, reprinted in 1981 U.S.C.C.A.N. Vol. 2 at 552
18

S. Rep. 104-195, 1995 WL 768616
19

STATE OR LOCAL STATUTES
L.A. Muni. Code §151.00 et. seq
2, 9

L.A. Mun. Code § 151.09
2, 3, 9
L.A. Muni. Code § 151.02
9
� 42 U.S.C. § 1437f(d)(B)(ii) (“during the term of the lease, the owner shall not terminate the tenancy except for serious or repeated violation of the terms and conditions of the lease, for violation of applicable Federal, State, or local law, or for other good cause") (italics added).


�  In Bronco Wine Co., the California Supreme Court went further and stated that even an express authorization of an activity under federal law does not preempt state law prohibiting the same conduct unless by doing so the state law stands as an obstacle to accomplishment of the full objectives of Congress.  Id., 33 Cal.4th at 992-93.


� At the same time, Congress maintained the minimum federal good cause requirement for terminations of Section 8 tenancies “during the term of a lease.”  42 U.S.C. § 1437f(d)(B)(ii).


�  After unanimously affirming the trial court’s judgment in this regard, the intermediate appellate court authorized the landlords to appeal to New York’s highest court.  That appeal is pending, but does not invalidate the lower courts’ decisions as precedent under New York procedure.


�  HUD subsequently adopted a regulation confirming that Mott’s finding that local rent control was not preempted by the less restrictive HUD rent limitations.  See 63 FR 23826-01, 1998 WL 206888 (F.R.) at 22-23.
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