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I. INTRODUCTION

As set forth in City of New York v. FCC, 486 U.S. 57 (1988), the first inquiry when there is a claim that a federal regulation preempts state law is whether the agency intended such a preemptive effect.  See id. at 64-65.  Clear evidence of such regulatory intent is necessary to overcome the presumption against preemption.  See Hillsborough County v. Automated Med. Labs., Inc., 471 U.S. 707, 715-16 (1985).
In this case there is no such evidence.  HUD never expressly stated an intention to preempt more restrictive tenancy termination protections than it established by 24 C.F.R. § 982.310(d)(iv).  On the contrary, it certified that this rule would not have federalism impacts under the strict standards of Executive Order 12612.  See Plaintiff’s Reply to CAA at 7 n.16.  Nor is there clear evidence that HUD ever articulated a need to preempt more restrictive local laws in order to encourage owners to participate in the Section 8 program.  On the contrary, the evidence shows that HUD only articulated the need to assure owners that the federal good cause standard was not too onerous, so that owners would not be discouraged from participating due to the fear that they would have fewer termination rights against Section 8 tenants than they would have if they instead rented to unassisted tenants.  See City Amicus Brief at 7:13-14:6.  This policy of assuring that the federal Section 8 standard does not discourage owner participation is not frustrated by LARSO’s application of more restrictive tenancy termination standards for all rent control tenants -- assisted and unassisted alike.  Therefore, there is no evidence of a HUD intention to preempt LARSO.
However, as the Court has asked Plaintiffs to assume such a preemptive intent on the part of HUD for purposes of the question raised in the August 16, 2007 Minute Order, Plaintiffs will do so -- solely arguendo -- in the rest of this brief.  Even with this assumption, however, Defendant’s claim of preemption fails under the second step of the City of New York v. FCC analysis.  This is because Congress plainly would not sanction an effort by HUD to preempt LARSO in order to permit the eviction of Section 8 recipients simply because their landlords desire to lease to new tenants at a higher rental rate.  As explained below, the absence of such Congressional sanction is demonstrated by the fact that any such preemption (1) violates 42 U.S.C. § 1437f(o)(7)(E), (2) is inconsistent with Congressional intent that more protective local laws apply to Section 8 tenants, (3) is inconsistent with the Congressional decision that the way to encourage landlord participation is by making assisted and unassisted tenancies as similar as possible, and (4) would lead to the absurd result of making Section 8 tenants special targets for eviction.
II. argument
For at least four interrelated reasons, it is clear that Congress would not sanction any attempt by HUD to preempt LARSO in order to permit the eviction of Section 8 recipients simply because their landlords assert a desire to lease to new tenants at a higher rental rate.
First, HUD preemption of the LARSO ban on such evictions would be directly contrary to the statutory command that “any termination of tenancy under this subsection [governing the voucher program] shall be preceded by the provision of written notice by the owner to the tenant specifying the grounds for that action, and any relief shall be consistent with applicable State and local law.”  42 U.S.C. § 1437f(o)(7)(E) (italics added).  By definition, an eviction of a Section 8 recipient that contravenes LARSO does not constitute “relief . . . consistent with applicable . . . local law,” and therefore violates § 1437f(o)(7)(E).
In an effort to avoid this conclusion, Defendant previously has argued that the statutory language italicized above means simply that local law governs the relief available to Section 8 landlords to the extent that law has not been modified by conflicting HUD regulations.  See Defendant’s Reply to City at 17:2-8, 17:17-18:9.  However, Defendant’s proposed construction would render the italicized language meaningless surplusage, as applicable state and local law always governs whenever it is not displaced by federal law (even in the absence of statutory language to that effect).  Defendant’s construction therefore properly should be rejected on its face.  See, e.g., Lands Council v. Martin, 479 F.3d 636, 642 n.8 (9th Cir. 2007) (rejecting proposed construction of term where it would add nothing to result already accomplished).
Moreover, Defendant’s proposed construction of § 1437f(o)(7)(E) is flatly contradicted by the provision’s legislative history, which plainly states that the “applicable State and local law” referenced is the law applicable to all tenants, and not the law as modified by rules governing Section 8 tenants only:
The Committee bill also allows owners to terminate the tenancy on the same basis and in the same manner as they would for unassisted tenants in the property. Lease terminations would have to comply with applicable State, and local law. Further, owners are required to provide written notice to the tenant, which would specify the reasons for terminating the lease.
S. Rep. 97-105 at 37, 1997 WL 282462 (Leg. Hist.) (italics and underlining added).
  See generally id. at 36 (“The Committee bill reforms the lease conditions to make the new voucher program operate as much like the unassisted market as possible”) (italics added).
In a further effort to escape § 1437f(o)(7)(E), Defendant also has argued previously that this provision cannot mean that eviction is possible only when permissible under local law, because such a construction would render meaningless the federal statutory good cause provision (i.e., 42 U.S.C. § 1437f(o)(7)(C)).  See Defendant’s Reply to City at 17:9-16.  This argument is misplaced.  
The federal statutory good cause provision obligates Section 8 landlords to contractually agree that they will not seek to terminate a Section 8 tenancy during the term of the lease except for good cause as specified therein (and as further specified by HUD in implementing regulations such as 24 C.F.R. § 982.310(d)(iv)).  The federal statutory good cause provision therefore serves the important tenant protection function of contractually precluding Section 8 landlords from seeking to evict assisted tenants without cause, even where -- as in most of California
 and the nation -- eviction without any cause is a form of relief authorized by local law.  By contrast, § 1437f(o)(7)(E) assures that even where Section 8 landlords have federal good cause, and so are not precluded by their Section 8 contract from seeking to evict, the relief they can obtain is no more and no less than they could obtain under local law against an unassisted tenant.

In short, § 1437f(o)(7)(E) -- as confirmed by its plain meaning and its legislative history -- would directly preclude any attempt by HUD to preempt LARSO in order to permit the eviction of Section 8 recipients simply because their landlords assert a desire to lease to new tenants at a higher rental rate.
Second, HUD preemption of the LARSO ban on such evictions would be inconsistent with the manifest Congressional intent that, even where federal law would not prohibit a tenancy termination, assisted tenants should continue to enjoy any broader protections provided to all tenants by state and local law.
As set forth in detail in the City’s amicus brief, see id. at 7:13-14:6, the substance of 24 C.F.R. § 982.310(d)(iv) was adopted by HUD in response to the 1981 statutory amendment that precluded landlords from ending Section 8 tenancies -- either mid-term or at the end of a lease term -- without good cause.  Comments submitted to HUD argued that this federal good cause requirement would deter owner participation in the program by creating a “perpetual tenancy”.  In order to encourage owner participation, HUD specified by regulation that legitimate economic and business reasons constitute good cause under the federal statute, and therefore that the 1981 statutory amendment would not of its own force prevent termination of Section 8 tenancies on that basis.
As further set forth in detail in the City’s amicus brief, see id. at 14:7-18:1, Congress faced essentially the same issue in the mid 1990s.  Testimony and a study provided to Congress by national landlord groups again argued that the federal statutory requirement that landlords must have good cause to terminate a Section 8 tenancy, even through non-renewal at the end of a fixed lease term, deterred owner participation by creating an “endless lease”.  In order to encourage owner participation, Congress eliminated altogether the federal good cause requirement for non-renewal, while leaving it in place for mid-term tenancy terminations.
However, when amending the statutory good cause provision in this manner -- in order to minimize the federally-imposed restraints imposed on Section 8 landlords, and thereby to encourage owner participation in the program -- Congress made clear its view (a view shared by the national landlord groups pushing for the elimination of the “endless lease”) that Section 8 recipients still should enjoy any broader protections against no cause non-renewals imposed by state or local law tenant protection laws:
The Committee recognizes that rules such as . . . the "endless lease" were created to protect assisted households from owner discrimination.  The Committee, however, does not anticipate that the repeal of these rules will adversely affect assisted households because protections will be continued under State, and local tenant laws as well as Federal protections under the Fair Housing Act and the Americans with Disabilities Act.
S. Rep. 97-105 at 36, 1997 WL 282462 (Leg. Hist.) (italics added).  Congress therefore would not sanction an attempt by HUD -- when addressing the same problem, caused by the same statute, in the same manner -- to go further and displace local laws like LARSO that provide additional protections to both assisted and unassisted tenants alike.
In response to the City’s reliance on this same legislative history to demonstrate that Congress would not sanction any purported HUD preemption of LARSO’s eviction controls, Defendant previously has asserted that this legislative history simply is not relevant.  See Defendant’s Reply to City at 10:1-4.  However, Defendant offered no cogent explanation for this assertion.
Defendant first appears to assert that the “endless lease” was not a function of the statutory requirement of good cause for termination of Section 8 tenancies.  See id. at 10:5-14.  This is simply wrong.  See, e.g., 49 Fed. Reg. 12231 (column 3) (HUD explaining 1981 amendment only permits landlord terminations and non-renewals based on good cause).
Defendant next appears to assert that repeal of the “endless lease” did not eliminate the federal statutory good cause requirement for tenancy terminations during the term of the lease or during a renewal term.  See id. at 11:1-12:10.  While this is true, it is besides the point.  The issue is not what the federal standard independently requires, but whether or not Congress intends for that federal standard to preclude state and local authorities from imposing additional, more restrictive standards.  And, the fact that Congress expressly stated its expectation that such more restrictive state and local standards will continue to apply with respect to no-cause tenancy non-renewals -- even though they comport with federal law after the repeal of the “endless lease” provision -- demonstrates that Congress would not sanction an attempt by HUD to preempt LARSO’s more restrictive tenancy termination standards either with respect to non-renewals, or with respect to mid-term evictions.
Defendant then appears to assert that elimination of the “endless lease” did not give Section 8 landlords new rights to evict tenants without cause that could be subject to additional state and local law restrictions, and therefore that Congress did not express a view in favor of permitting more protective local laws in the legislative history cited.  See id. at 12:11-26.  This is simply wrong.  Once a landlord can elect not to renew a Section 8 tenancy without cause (either at the end of an initial term or a successive definite term), he is free to evict a tenant who holds over,
 except in jurisdictions that either require renewal absent good cause for non-renewal,
 or which preclude the relief of eviction on the basis of holding over (as LARSO does). 

Defendant finally devotes almost two pages to a discussion of what it alleges is “HUD commentary to regulations implementing the 1997 Amendment to the endless lease.”  See Defendant’s Reply to City at 12:27-14:16.  The materials quoted, however, are from 1995 (before even the temporary removal of the “endless lease” provision by Congress), and involve regulations where federal good cause is always required to terminate the tenancy.
  This entire misleading discussion properly should be ignored.
In short, Defendant has done nothing to refute that the legislative history of the 1998 repeal of the “endless lease” provision shows that Congress would not sanction preemption of LARSO’s more protective tenancy termination standards.
Third, any purported HUD preemption of LARSO’s eviction controls in an effort to promote owner participation is inconsistent with the method Congress has selected for encouraging owner participation in the “new voucher program” it created in 1998; namely, “to make the new voucher program operate as much like the unassisted market as possible.”  S. Rep. 97-105 at 37, 1997 WL 282462 (Leg. Hist.) (italics added); see id. at 36.  Preemption of LARSO eviction controls makes assisted tenancies less like unassisted tenancies, not more similar to them.  
Fourth, HUD preemption of LARSO’s eviction controls -- but not its rent controls -- would lead to absurd results that frustrate both the tenant protection purpose of the statutory good cause eviction requirement HUD used as authority for 24 C.F.R. § 982.310(d)(iv), and the general goal of Section 8 to help low income individuals obtain a decent place to live.  As explained in detail in Plaintiff’s Reply to CAA at 7:7-8:9, because of “vacancy decontrol” (the general right of a landlord to set any initial rent rate it wants with a new tenant), rent control creates a strong incentive for landlords to evict long-term tenants.  If HUD preempted LARSO’s eviction controls for Section 8 tenants, but not LARSO’s rent controls (as Defendant contends), Section 8 tenants will become the special targets for eviction among all Los Angeles rent control tenants as landlords seek to escape LARSO’s rent limitations.  Congress plainly would not sanction such a result.  As the Second Circuit stated with respect to a proffered interpretation of the now repealed “take one, take all” provision -- a provision which Congress has said had the same purpose of protecting Section 8 tenants from owner discrimination as the statutory good cause termination provision
: 
Congress could not have intended in enacting [the “take one, take all” provision] to create incentives for the eviction of the people the law was drawn to protect. That would be an “absurd result” both in terms of the purposes of [the “take one, take all” provision] and the overarching purposes of housing rights statutes in general.
Salute v. Stratford Greens Garden Apartments, 136 F.3d 293, 298 (2d Cir. 1998).  Nor could Congress have intended that HUD use the good cause eviction statute to issue a regulation causing the same absurd result.
III. CONCLUSION


Plaintiffs respectfully request the Court enter judgment in their favor.
	Respectfully submitted,

Dated: August 27, 2007
A. Christian Abasto


Legal Aid Foundation of Los Angeles 


James R. Grow


National Housing Law Project


By: __________________________


      
A. Christian Abasto

Attorneys for the Plaintiffs
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� The quoted text comes after the Senate Committee Report’s discussion of the repeal of the “endless lease” provision, the use of standard market leases, and the permissible duration of leases, see id., topics that are covered in §§ 1437f(o)(7)(C), (B) and (A), respectively.


� See, e.g., People v. Lucero, 114 Cal.App.3d 166, 173-174 (1981) (noting that LARSO’s good cause requirements are an exception to general California rule that “a landlord ‘may normally evict a tenant for any reason or for no reason at all’”) (quoting S.P. Growers Assn. v. Rodriguez, 17 Cal.3d 719, 730 (1976)).  


� Defendant similarly errs in arguing that the HUD regulation specifying that certain business and economic reasons may constitute “other good cause” would be meaningless unless it preempts contrary local law.  See Defendant’s Reply to City at 14:21-15:2, 16:9-18.  That regulation merely assures that the “good cause” requirement in the Section 8 contract will not stand in the way of eviction in jurisdictions that allow evictions of unassisted tenants for business and economic reasons. 


� See, e.g., CCP § 1161(1) (tenant subject to eviction “[w]hen he or she continues in possession . . .after the expiration of the term for which it is let to him or her”).


� See, e.g., Rosario v. Diagonal Realty, No. 95, 2007 WL 1879349, ___ N.E.2d ___ (N.Y. July 2, 2007) (New York City requires renewal of leases on same terms as expiring lease absent good cause for non-renewal); Franklin Tower One, L.L.C. v. N.M., 157 N.J. 602, 614 (1999) (New Jersey requires renewal of leases on same terms absent good cause for non-renewal).


�  See L.A.M.C. § 151.09A.2(a) (landlord cannot be awarded possession based upon tenant’s failure to honor lease “obligation to surrender possession based upon proper notice”).


� See 58 Fed. Reg. 11305 (columns 2-3) (discussing proposed rule’s limitation on non-renewal without cause); 60 Fed. Reg. 34672-73 (discussing final rule).


� .S. Rep. 97-105 at 36, 1997 WL 282462 (Leg. Hist.).
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