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UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

	Debora N. Barrientos, et al.,

  Plaintiffs,

v.

1801-1825 Morton, LLC,

  Defendant.
	
	Docket No. CV 06-6437-ABC(FMOx)
Plaintiffs’ Notice of Motion and Motion for Attorney’s Fees; Declaration of James R. Grow; Declaration of A. Christian Abasto and Exhibits A-D thereto
Judge Audrey B. Collins

Date:  December 10, 2007
Time:  10:00 a.m.

Courtroom 680


TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

NOTICE IS HEREBY GIVEN that on December 10, 2007, at 10:00 a.m. or as soon thereafter as counsel may be heard by the above-entitled Court, located at Roybal Federal Building, 255 East Temple Street, Los Angeles, CA 90012, Plaintiffs will and hereby move the Court for an award of attorney’s fees in the amount of $180,029.50.  Plaintiffs move for an award of attorney’s fees on the grounds that the Court issued a judgment ordering that Plaintiffs recover their costs and attorney’s fees, Plaintiffs and Defendant entered into a lease providing for attorney’s fees, and Plaintiffs are entitled to fees under the Los Angeles Rent Stabilization Ordinance.
The parties have complied with Local Rule 7-3 and had a pre-filing meeting to discuss the substance and possible resolution of this motion on September 21, 2007.  This motion is based upon the Memorandum of Points and Authorities, the Declarations of A. Christian Abasto and James R. Grow filed concurrently herewith, and on all the records, documents, pleadings and papers on file or to be filed in the above-entitled action, arguments of counsel and any other matters that may properly come before the Court for its consideration.  

Date: November ___, 2007
Respectfully submitted,


A. Christian Abasto


Legal Aid Foundation of Los Angeles 


James R. Grow

National Housing Law Project


By: __________________________


      A. Christian Abasto


Attorneys for the Plaintiffs

MEMORANDUM OF POINTS AND AUTHORITIES
I. 
INTRODUCTION
During the period from the filing of this action through the present, the Legal Aid Foundation of Los Angeles (“LAFLA”) and National Housing Law Project (“NHLP”) represented Plaintiffs, 22 low-income tenants seeking to remain in their homes.  On September 10, 2007, the Court entered summary judgment in favor of Plaintiffs and issued a judgment ordering that Plaintiffs recover their attorney’s fees.  Plaintiffs now seek to recover their attorney’s fees based upon the Court’s judgment.  As prevailing parties, Plaintiffs are entitled to fees under the attorney’s fees provision of the Leases they executed with Defendant.  Plaintiffs are also entitled to fees under the Los Angeles Rent Stabilization Ordinance (“LARSO”) because Defendant demanded rent exceeding the maximum annual rent increase permitted by the ordinance.
Counsel was qualified to handle this matter, and they seek customary and reasonable hourly billing rates ranging from $250 to $500.  As discussed below, these rates are consistent with the legal market in Los Angeles.  The contemporaneous time records of Plaintiffs’ counsel reflect that 348.57 hours of LAFLA attorney time and 140.2 hours of NHLP attorney time were expended through November 7, 2007.  Based on prevailing market rates, this time amounts to $180,029.50 in attorney’s fees.    

II. 
PLAINTIFFS’ MOTION FOR ATTORNEY’S FEES AND COSTS
A. Relevant History for the Award of Attorney’s Fees

Plaintiffs are twenty-two low-income tenants who hold enhanced Section 8 vouchers and standard Section 8 vouchers and reside at the Morton Gardens apartment complex.  Barrientos v. 1801-1825 Morton,LLC, No. 06-6437, slip op. at 4 (C.D. Cal. Sept. 10, 2007) (Order Re: Plaintiff’s Motion for Summary Judgment).  On March 31, 2006, Defendant served on each Plaintiff a “Notice of Withdrawal from Section 8 Assisted Housing Program and Notice of Change in Terms of Your Tenancy.”  Id.  On June 30, 2006, Defendant served on each Plaintiff a “Ninety Day Notice to Terminate Tenancy.”  Id.  On July 31, 2006, Plaintiffs sent opposing counsel a letter stating that Plaintiffs’ leases included an attorney’s fees provision should litigation become necessary in this matter.  Abasto Decl. Ex. D.   
On October 9, 2006, Plaintiffs filed the Complaint.  The parties stipulated to a preliminary injunction and to all relevant facts.  On May 7, 2007, Plaintiffs filed a Motion for Summary Judgment on the grounds that Defendant violated the Unified Enhanced Voucher Authority statute, 42 U.S.C. § 1437f(t), and the Los Angeles Rent Stabilization Ordinance, L.A. Mun. Code § 151.09(A) (“LARSO”), and that the June 30, 2006 “90 Day Notice to Terminate Tenancy” served on Plaintiffs was contrary to law and void. 

After extensive briefing by both parties, on September 10, 2007, the Court granted Plaintiffs’ Motion for Summary Judgment in its entirety.  The Court also issued a Judgment and Permanent Injunction: (1) barring Defendant and any of its agents from failing to allow the Enhanced Voucher Plaintiffs to remain at Morton Gardens with enhanced voucher assistance; (2) barring Defendant and any of its agents from evicting or terminating the tenancy or lease of all Plaintiffs without complying with all requirements of the LARSO; and (3) ordering that Plaintiffs recover their costs and attorney’s fees.  Abasto Decl. Ex. A.

On September 24, 2007, Defendant filed a Rule 59 Motion for Reconsideration and to Amend Judgment.  Again, after extensive briefing, on October 24, 2007, the Court granted Defendant’s motion to the extent necessary to clarify its prior Order, but denied Defendant’s motion to the extent that it sought to reverse the Court’s ruling.  Barrientos v. 1801-1825 Morton,LLC, No. 06-6437, slip op. at 4 (C.D. Cal. Oct. 24, 2007) (Order Re: Defendant’s Motion to Reconsider and Amend).  Further, the Court affirmed its September 10, 2007 order granting summary judgment for Plaintiffs.  Id.  Plaintiffs then timely filed the instant Motion for Attorney’s Fees.  See Bailey v. County of Riverside, 414 F.3d 1023, 1024 (9th Cir. 2005) (“[T]he Rule 54(d)(2)(B) motion for fees is timely if filed no later than 14 days after the resolution of a Rule 50(b), Rule 52(b), or Rule 59 motion.”).   
B. The Court’s September 10, 2007 Order Awarding Attorney’s Fees Was Authorized by Contract and the LARSO
After granting Plaintiffs’ Motion for Summary Judgment, the Court issued a Judgment on September 10, 2007, granting Plaintiffs’ requested injunctive relief.  Abasto Decl. Ex. A at 2.  As part of this Judgment, the Court ordered that “Plaintiffs recover their costs and attorney’s fees.”  Id.  As will be explained in detail below, the Court properly ordered such recovery because Plaintiffs are entitled to attorney’s fees under contract and under the LARSO.
 
C. Plaintiffs Have a Contractual Right to Recover Their Attorney’s Fees
The Court’s Judgment awarding attorney’s fees is authorized by the express provisions of the Leases Plaintiffs entered into with Defendant.  State law governs the construction of a contract for recovery of attorney’s fees and the reasonableness of fees.  See Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 259 n.31 (1975); Franklin Fin. v. Resolution Trust Corp., 53 F.3d 268, 273 (9th Cir. 1995) (citing Resolution Trust Corp. v. Midwest Fed. Savings Bank, 36 F.3d 785, 800 (9th Cir. 1993)).  California Civil Code § 1717 authorizes a court to award reasonable attorney’s fees “[i]n any action on a contract, where the contract specifically provides” for attorneys’ fees, which are incurred to enforce that contract[.]”  Cal. Civ. Code § 1717(a) (West 2007).  Further, § 1717 mandates reasonable attorneys’ fees to be “fixed by the court[.]”  Id.  
Plaintiffs seek attorney’s fees as expressly provided for in the Leases.  Paragraph 20 of the form Lease signed by at least fifteen of the Plaintiffs states:
If any legal action or proceeding be brought by either party to enforce any part of this Agreement, the prevailing party shall recover, in addition to all other relief, reasonable attorney fees and costs, whether or not such action proceeds to judgment.  As used herein “the prevailing party” means the party in whose favor final judgment is rendered.

Abasto Decl. Ex. B.  Two of the Plaintiffs signed a lease with a slightly different fee provision, which states as follows:

If any legal action or proceeding be brought by either party to enforce any part of this Agreement, the prevailing party shall recover, in addition to all other relief, reasonable costs, including attorney’s fees.

Abasto Decl. Ex. C.  Allocation of the fees incurred in representing each individual Plaintiff is not required because all Plaintiffs asserted the same causes of action, Plaintiffs’ various claims are “inextricably intertwined,” and the amount of preparation that counsel conducted for this case would have been the same irrespective of the number of tenants benefiting from the legal work performed.  See Cruz v. Ayromloo, 66 Cal. Rptr. 3d 725, 730-31 (Cal. Ct. App. 2007).
1. The Leases’ Fee Provision Encompasses Plaintiffs’ Claims.

The Leases’ fee provision is sufficiently broad to encompass the claims raised in Plaintiffs’ Motion for Summary Judgment.  The fee provision provides that attorney’s fees shall be recoverable for any “legal action or proceeding . . . brought by either party to enforce any part of this Agreement.”  Abasto Decl. Ex. B.  Defendants sought to terminate Plaintiffs’ tenancies, thereby extinguishing Plaintiffs’ rights under the Leases.  Plaintiffs were forced to pursue this litigation to maintain the continued existence of their tenancies and, therefore, the Leases.  In order to preserve their leasehold tenancies, much of the litigation focused on the history and structure of the voucher program under applicable federal statutes and regulations, federal tenant protections under the enhanced voucher program, the LARSO, and the interrelationships of all of these laws.  Preservation of the leasehold tenancies was directly accomplished by this Court’s favorable judgment restricting Defendant’s ability to evict or terminate Plaintiffs’ tenancies or leases.  See Abasto Decl. Ex. A.  Because the instant action constituted a “legal action or proceeding . . . brought by either party to enforce” the Leases, the language of the fee agreement encompasses the litigation successfully brought by Plaintiffs.  See Abasto Decl. Ex. B.
2. Plaintiffs Are the Prevailing Party Under the Fee Provision.

The Leases’ fee provision defines “prevailing party” as “the party in whose favor final judgment is rendered.”  Abasto Decl. Ex. B.  A district court’s grant of summary judgment constitutes a final judgment on the merits.  See Hells Canyon Pres. Council v. U.S. Forest Serv., 403 F.3d 683, 686 (9th Cir. 2005).  The Court granted summary judgment for Plaintiffs, and Plaintiffs are therefore “the party in whose favor final judgment is rendered.”  See Abasto Decl. Ex. B.  Because Plaintiffs brought an action to enforce the Leases and were the prevailing parties, Plaintiffs have satisfied the requirements of the Leases’ fee provision and are entitled to reasonable attorneys’ fees.

D. Plaintiffs Are Entitled to Recover Attorney’s Fees Under the LARSO
The Court’s Judgment awarding attorney’s fees is additionally authorized by the LARSO because Defendant demanded payment of rent in excess of the ordinance’s maximum rent.
  The attorney’s fees provision of the LARSO provides in pertinent part: 

Any person who demands, accepts, or retains any payment of rent in excess of the maximum rent or maximum adjusted rent [as defined elsewhere in the Los Angeles Municipal Code] . . . shall be held liable in a civil action to the person from whom such payment is demanded, accepted or retained for . . . reasonable attorney’s fees and costs as determined by the court. 
Los Angeles Mun. Code § 151.10.A.  Under the LARSO, the maximum annual allowable rent increase can be no higher than 8 percent.  Los Angeles Mun. Code § 151.07.A6.  

Here, Defendant issued a notice on March 31, 2006, informing Plaintiffs that Defendant intended to terminate its HAP contracts with HACLA and charge Plaintiffs the full market rent for the apartments.  Barrientos v. 1801-1825 Morton,LLC, No. 06-6437, slip op. at 4 (C.D. Cal. Sept. 10, 2007) (Order Re: Plaintiff’s Motion for Summary Judgment).  As of November 2006, Plaintiffs paid monthly rents ranging from $118 to $800, pursuant to federal formulas as calculated by HACLA.  Raising Plaintiffs’ rents to market rate would have readily exceeded the LARSO’s maximum annual allowable rent increase of 8 percent.  Defendant therefore demanded payment of rent in excess of the maximum rent allowed under the LARSO.  As a result, the LARSO entitles Plaintiffs to “reasonable attorney’s fees and costs as determined by the court.”  Los Angeles Mun. Code § 151.10.A.  
E. Plaintiffs’ Attorney’s Fees Are Reasonable
When calculating an award of attorneys’ fees, a district court generally uses the “lodestar” method.  See Caudle v. Bristow Optical Co., 224 F.3d 1014, 1028-29 (9th Cir. 2000) (citing Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996) and Kerr v. Screen Extras Guild, Inc., 526 F.2d 67, 70 (9th Cir. 1975)).  The lodestar is calculated by multiplying the number of hours counsel worked by a reasonable hourly rate.  See Caudle, 224 F.3d at 1028-29.  After computing the lodestar, the district court assesses whether additional considerations require adjusting the figure.  See id.
The fees claimed by Plaintiffs’ counsel are entirely reasonable.  Plaintiffs’ lodestar figures, based on their time and expense records, are as follows:

ATTORNEY
ADMITTED
RATE
HOURS
LODESTAR

A.C. Abasto

1997


$350

348.57
$121,999.50

T. Espinosa

2000


$300

43.6

  $13,080.00
J. Grow

1978


$500

83.2

  $41,600.00
M. Thomas

2007


$250

13.4

    $3,350.00
TOTAL:






488.77
$180,029.50
1. The Hourly Rates Claimed Are Reasonable
A reasonable hourly rate is one “in line with those prevailing in the community for similar services by lawyers of reasonably comparable skill, experience and reputation.”  Sorenson v. Mink, 239 F.3d 1140, 1145 (9th Cir. 2001).  Not-for-profit counsel such as LAFLA and NHLP should receive “‘a fully compensatory fee.’” Missouri v. Jenkins, 491 U.S. 274, 286 (1989) (quoting Hensley v. Eckerhart, 461 U.S. 424, 435 (1983)).  The fee awarded to not-for-profit counsel should be “comparable to what ‘is traditional with attorneys compensated by a fee-paying client.’”  Id. (quoting S. Rep. No. 94-1011, p. 6 (1976), 1976 U.S. Code Cong. & Admin. News 5908, 5913).
The hourly rates requested by Plaintiffs, which range from $250 to $500, are consistent with hourly rates recently approved by this Court.  For example, this Court recently found that it was reasonable for a Los Angeles firm to bill $485 per hour for its senior counsel, $460 per hour for its senior associates, and $305 per hour for its junior associates.  See Love v. Mail on Sunday, No. 05-7798, 2007 WL 2709975, at *8 (C.D. Cal. Sept. 7, 2007).  In a recent case involving not-for-profit counsel, this Court found that it was reasonable for attorneys from the Lawyers’ Committee for Civil Rights who had graduated from law school in 1978, 1996, and 2002 to bill $625 per hour, $400 per hour, and $295 per hour respectively.  See Comite De Jornaleros De Redondo Beach v. City of Redondo Beach, No. 04-9396, 2006 WL 4081215, at *2 (C.D.Cal. Dec. 12, 2006).  The Court also found that it was reasonable for attorneys from the Mexican American Legal Defense and Educational Fund who had graduated from law school in 1991, 2001, and 2002 to bill $495 per hour, $315 per hour, and $300 per hour respectively.  See id; see also Dang v. Cross, No. 00-13001, 2003 WL 21530137, at *7 (C.D. Cal. July 1, 2003) (finding that $400 per hour was a reasonable rate for a civil rights attorney with 30 years of experience) vacated on other grounds, 422 F.3d 800 (9th Cir. 2005).
Attorneys A. Christian Abasto and James R. Grow performed the bulk of the work in this case.  Mr. Grow’s rate reflects his 29 years of experience, most of it concentrated in litigation and policy advocacy concerning federal affordable housing and preservation programs.  Declaration of James R. Grow (“Grow Decl.”) ¶¶ 3-5.  His rate of $500 per hour is well within the range of rates charged by other attorneys of comparable experience and skill in Los Angeles area.  Mr. Abasto’s rate of $350 per hour reflects his 10 years of experience and his expertise in representing low-income tenants in housing litigation and policy advocacy.  His rate also is well within the range of rates charged by experienced counsel.  SEQ CHAPTER \h \r 1  
2. The Number of Hours Claimed Is Reasonable
A court may award attorneys’ fees for the number of hours it concludes were reasonably expended litigating the matters for which fees are to be awarded.  See Hensley, 461 U.S. at 434.  The number of hours claimed here is entirely reasonable.
The services rendered in representing Plaintiffs included, among many other tasks, conducting extensive meetings with the 22 Plaintiffs to give them counsel and advice regarding their housing and the litigation in three different languages, English, Spanish, and Korean; drafting the Complaint; drafting the stipulation of facts; drafting the Motion for Summary Judgment and related briefing; responding to the amicus brief submitted by the California Apartment Association; responding to Defendant’s Motion for Reconsideration; and drafting the instant Motion for Attorney’s Fees.  See Abasto Decl. ¶ 8; Grow Decl. ¶¶ 10-12.  The number of hours claimed is reasonable given that this case presented novel and complex issues of federal preemption requiring the Court to request supplemental briefing from the parties, as well as a novel issue concerning the interaction of the federal voucher regulations with the federal enhanced voucher right to remain.  As recognized by the Court, the question of whether the LARSO eviction controls must give way to the Section 8 eviction provisions was one of first impression.  See Barrientos v. 1801-1825 Morton,LLC, No. 06-6437, slip op. at 3 (C.D. Cal. Sept. 11, 2007) (Order Re: Plaintiff’s Motion for Summary Judgment).  In addressing the unique issues presented by this litigation, counsel carefully apportioned work and avoided duplication of effort, and have exercised billing judgment to refrain from claiming duplicative hours. 
In total, counsel for Plaintiffs expended 488.7 hours on this case through November 7, 2007.  Multiplying these hours by the hourly rates stated above, the total lodestar amount requested by Plaintiffs is $121,999.50 for LAFLA and $58,030 for NHLP.  
 SEQ CHAPTER \h \r 1III. CONCLUSION


For the foregoing reasons, the Court should grant Plaintiffs’ request for attorney’s fees in the amount of $121,999.50 for LAFLA and $58,030 for NHLP, for a total amount of $180,029.50.
	Respectfully submitted,

Dated: November ___ , 2007
A. Christian Abasto


Legal Aid Foundation of Los Angeles 


James R. Grow


National Housing Law Project


By: __________________________


      
A. Christian Abasto

Attorneys for the Plaintiffs
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� As explained infra, the Legal Aid Foundation is not requesting attorney’s fees under LARSO, but only under contract.


� Plaintiffs acknowledge that LAFLA is a recipient of Legal Services Corporation funding, and therefore cannot recover attorney’s fees under substantive statute or common law doctrine.  See 45 C.F.R. § 1642.3 (2007).  Accordingly, only NHLP asserts the LARSO as a basis for recovery of attorney’s fees.
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