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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

On November 7, 2007, Plaintiffs filed a Motion for Attorney’s Fees based on  the contractual attorney’s fees provision in their leases and because Defendant demanded excess rent in violation of Los Angeles Municipal Code § 151.10A.  Defendant’s opposition has failed to disprove Plaintiffs’ entitlement to attorney’s fees.  First, Defendant fails to cite any controlling authority demonstrating that Plaintiffs were required to establish their entitlement to attorney’s fees at the summary judgment stage.  A motion for attorney’s fees is a collateral matter separate from judgment on the merits, and the evidence proving Plaintiffs’ fee entitlement was irrelevant to the issues raised on summary judgment.  Second, Defendant cannot reasonably dispute that its leases with Plaintiffs contained an attorney’s fees provision.  The evidentiary objections Defendant raises to the leases submitted by Plaintiffs are either meritless or have been remedied by Plaintiffs’ submission of additional leases.  Third, because Defendant has failed to disprove that its March 2006 notices to Plaintiffs constituted an illegal demand for excess rent under LARSO, Plaintiffs are entitled to attorney’s fees under L.A.M.C. § 151.10A, even though summary judgment was based on other claims.  Finally, no evidentiary hearing is necessary to resolve this motion, as Plaintiffs’ counsel have submitted detailed declarations outlining the tasks performed during this litigation.  Accordingly, Plaintiffs remain entitled to the amount set forth in the Motion for Attorney’s Fees and supporting documents.  Although Defendant has filed an appeal, the Court need not defer its ruling on the Motion.  See Fed. R. Civ. P. 54, Advisory Comm. Notes on 1993 Amends.

II. ARGUMENT

a. As Prevailing Parties, Plaintiffs Have a Contractual Right to Recover Their Attorney’s Fees At This Stage of the Proceedings

The lease agreements between Plaintiffs and Defendant contain a provision awarding attorney’s fees to the prevailing party in any legal action brought to enforce the agreements.  See Plaintiffs’ Declarations in Support of Plaintiffs’ Motion for Attorney’s Fees (hereinafter “Pls.’ Decls.”) and accompanying exhibits filed concurrently.
  Defendant asserts that Plaintiffs are not entitled to attorney’s fees under this provision because Plaintiffs were required to introduce the leases at summary judgment, and Plaintiffs have not met the evidentiary requirements for introducing the leases.  However, Defendant cites no authority establishing that Plaintiffs were required to prove their entitlement to fees at summary judgment.  Further, Defendant’s technical evidentiary objections are either groundless or have been remedied, and Defendant notably does not assert that the leases are not genuine or did not include an attorney’s fees provision.
i. Plaintiffs Were Not Required to Introduce the Contractual Attorney’s Fee Provision at the Summary Judgment Stage

Defendant asserts that the Court cannot consider the attorney’s fees provision of Plaintiffs’ leases because the leases were not introduced into the record during the summary judgment proceedings.  Opp’n at 7.  However, the Supreme Court has made clear that a motion for attorney’s fees is a collateral matter that may be adjudicated separately from the merits of a case:  “[M]otions for costs or attorney’s fees are ‘independent proceeding[s] supplemental to the original proceeding and not a request for a modification of the original decree.’ ”  Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 395 (1990) (citations omitted); see also Moore v. Permanente Med. Group, Inc., 981 F.2d 443, 445 (9th Cir. 1992) (stating that “it is clear that an award of attorney’s fees is a collateral matter”). 

Defendant seeks to use the Court’s Order re: Defendant’s Motion to Amend for the proposition that this Court can adjudicate “only those issues presented by the record,” (Opp’n at 7), but this effort fails because it ignores the context of the Court’s statement.  Because the Court’s order was addressing only Defendant’s challenge to the merits of the Court’s prior summary judgment decision, the Court properly refused to examine the new facts raised in Defendant’s Motion to Amend because the parties already had extensive opportunities to address the merits of the issues raised in the Motion for Summary Judgment.  In contrast, the instant Motion for Attorney’s Fees is a collateral matter entirely separate from the legal issues decided on the Motion for Summary Judgment.  See Budinich v. Becton Dickinson & Co., 486 U.S. 196, 202-03 (1988) (a claim for attorneys’ fees based on the claimant’s prevailing party status is not part of the merits).  Consequently, there was no reason for Plaintiffs to introduce evidence supporting their claim for fees earlier during the summary judgment stage.     


Defendant cites the Advisory Committee Notes to the 1993 Amendments to Federal Rule of Civil Procedure 54 for the proposition that attorney’s fees based upon contract must be pled and proved at trial or in a summary judgment motion.  Opp’n at 7.  However, both the text of Federal Rule of Civil Procedure 54 and the Advisory Committee notes make clear that fees must be sought by motion, and that a party must prove fees at trial only when “the substantive law governing the action provides for the recovery of such fees as an element of damages to be proved at trial.”  Fed. R. Civ. P. 54(d)(2)(A) (emphasis added).
  

Plaintiffs were not required to prove their entitlement to attorney’s fees at the summary judgment stage because such fees are not an element of damages where the contract contains a prevailing party fee provision.  See Capital Asset Research Corp. v. Finnegan, 216 F.3d 1268, 1270 (11th Cir. 2000); Kraft Foods N. Am., Inc. v. Banner Eng’g Sales, Inc., 446 F. Supp. 2d 551, 578 (E.D. Va. 2006) (“While attorney’s fees will not always be an element of damages where a contract provides for such recovery, the primary exception to the general rule that such fees must be proved at trial is where the contract provides for recovery of attorney’s fees by the prevailing party.”); Pride Hyundai, Inc. v. Chrysler Fin. Co., 355 F. Supp. 2d 600, 605-06 (D.R.I. 2005).  Under the leases, Plaintiffs’ claim to attorney’s fees matured when they became prevailing parties: “[i]f any legal action or proceeding be brought by either party to enforce any part of this Agreement, the prevailing party shall recover, in addition to all other relief, reasonable attorney fees and costs[.]”  See Pls.’ Decls. and accompanying exhibits (emphasis added).  Plaintiffs’ claim for attorney’s fees under the contract springs from their prevailing party status, and the only determinations the Court must make are which party prevailed at the summary judgment stage and the amount of fees incurred by that party in pursuing the claim.  See Pride Hyundai, 355 F. Supp. 2d at 605 (stating that in a typical “prevailing party” case, the only issue to be resolved as to entitlement to attorney’s fees is who prevails at adjudication on the merits); see also Rissman v. Rissman, 229 F.3d 586, 588 (7th Cir. 2000) (“Fees for work done during the case should be sought after decision, when the prevailing party has been identified and it is possible to quantify the award.”); Capital Asset, 216 F.3d at 1270 (permitting fee motion after judgment under contractual prevailing party fee provision).  Plaintiffs’ attorney’s fees here are collateral to the merits and did not begin to accrue until legal work was undertaken to enforce the lease.  It would have been premature for Plaintiffs to introduce evidence regarding attorney’s fees during the summary judgment stage, when the prevailing party had not yet been determined.  Additionally, in California, attorney’s fees based upon contract are not considered damages, but are “an element of the costs of suit.”  Cal. Civ. Code § 1717 (West 2007).  Because Plaintiffs’ attorney’s fees cannot be considered damages, Plaintiffs were not required to prove their entitlement to such fees during the summary judgment stage, and their pursuit of fees by motion now is entirely appropriate.

Defendant cites absolutely no controlling authority directly stating that a party seeking to recover contractual attorney’s fees that are not an element of damages must prove entitlement to such fees during the summary judgment stage — because there is none.  Defendant’s proffered authorities all badly miss the mark.  Defendant cites Calderone v. United States, 799 F.2d 254, 259 (6th Cir. 1986) for the proposition that Plaintiffs were required to introduce evidence of the attorney’s fees provision at summary judgment.  However, Calderone contains no discussion whatsoever of attorney’s fees.  Defendant also erroneously cites Engle v. Teleprompter Corporation, 732 F.2d 1238 (5th Cir. 1984), for the same proposition, but Engle actually supports Plaintiffs’ position because the court held that it could entertain a fee application filed after judgment even though the party had failed to seek attorney’s fees in its pleadings.  See 732 F.2d at 1242.  Defendant next cites McGuire v. Miller, 1 F.3d 1306 (2d Cir. 1993) for the proposition that entitlement to attorney fees pursuant to contract is a prejudgment issue to be determined by the trier of fact based upon the evidence submitted.  However, McGuire is distinguishable here because it did not involve a prevailing party attorney’s fees provision, but rather a contractual provision where the parties agreed to indemnify each other for attorney’s fees arising out of any misrepresentations made in connection with the agreement.  See id. at 1309, 1315.  Defendant also cites Genis v. Kranse, 47 Cal. 2d 241, 246 (1956), which has no relevance here because it was decided before the California Legislature enacted Civil Code § 1717, which explicitly provides that a request for contractual attorney’s fees shall be made by motion, and that such fees are an element of costs.  See Cal. Civ. Code § 1717(a)-(b)(1) (West 2007; added by Stats.1968, c. 266, p. 578, § 1).

Finally, Plaintiffs note that Rule 54 does not require the moving party to submit supporting evidence at the time a motion for fees is filed.  See Fed. R. Civ. P. 54(d)(2) Advisory Comm. Notes to 1993 Amends.  (“The rule does not require that the motion [for fees] be supported at the time of filing with the evidentiary material bearing on the fees.”).  Given that Rule 54 does not obligate the moving party to introduce supporting evidence at the time the fee motion is filed, the moving party certainly has no duty to submit such evidence at the earlier summary judgment stage.    

ii. The Omission of the Leases’ Attorney’s Fee Provision from the Stipulated Facts Does Not Bar the Instant Motion

In a similar vein, Defendant argues that Plaintiffs cannot recover attorney’s fees because the leases’ fee provision was not included in the stipulated facts that the parties submitted for use during the summary judgment proceedings.  Defendant cites no relevant authority for this proposition.  Again, Defendant’s contention fails to recognize that a motion for attorney’s fees is collateral to the merits of a case.  Plaintiffs did not include the attorney’s fees provision within the stipulated facts, nor were they required to do so, because the fee provision was not relevant to the Court’s disposition of the underlying legal claims raised by the Motion for Summary Judgment.  

Defendant’s assertion that the parties had an implicit “bargain” not to seek fees because of the omission of the attorney’s fees provision from the factual stipulation is baseless.  The leases’ fee provision had nothing to do with the merits of the legal claims at issue, and there was obviously no agreement between the parties to waive any meritorious fee claim.  That these circumstances create no “bargain” is well-recognized.  For example, courts have held that where parties enter into a settlement that does not assign liability for attorney’s fees, a party may still bring a fee motion even after judgment has been entered pursuant to the settlement.  See Labotest, Inc., v. Bonta, 297 F.3d 892, 894 (9th Cir. 2002) (holding that a plaintiff who obtained a settlement that did not assign liability for attorney’s fees could still recover them); Barrios v. Cal. Interscholastic Fed’n, 277 F.3d 1128, 1135 (9th Cir. 2002) (same); Ritzenthaler v. Fireside Thrift Co., 93 Cal. App. 4th 986, 990 (Cal. Ct. App. 2001) (stating that in an action involving a contract with a prevailing party fee provision, a party accepting an offer of compromise may still recover attorney fees after judgment where the compromise offer was silent on attorney fees); Lanyi v. Goldblum, 177 Cal. App. 3d 181, 182  (Cal. Ct. App. 1986) (same).  Since courts have permitted recovery of attorney’s fees after judgment even where settlements are silent on fees, Plaintiffs here can recover fees in the face of similarly silent stipulated facts. 

iii. Plaintiffs Can Establish that a Contractual Attorney’s Fees Agreement Existed Between the Parties

Defendant’s evidentiary objections to the leases attached as exhibits to Plaintiffs’ Motion for Attorney’s Fees are either meritless or have been remedied by Plaintiffs’ filing of additional declarations and documents in support of the instant reply.  Defendant first argues that the declarations accompanying the leases attached as exhibits to Plaintiffs’ Motion for Attorney’s Fees are insufficient to introduce documentary evidence.  In support of this proposition, Defendant cites Local Rule 7-7, Federal Rule of Civil Procedure 56(e), Federal Rule of Evidence 901, and Federal Rule of Evidence 1002.    

The declaration of Norma Briseno, filed concurrently with Plaintiffs’ Motion for Attorney’s Fees, states as follows:

1. My name is Norma Briseno.  I am the wife of a plaintiff in this action.

2. Attached as Exhibit A is a true and correct copy of the lease for the apartment my husband and I are presently renting from Defendant.


I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct. 

Abasto Decl. in Support of Motion for Attorney’s Fees, Ex. B.  Local Rule 7-7 provides that declarations attached to motions “shall conform as far as possible to the requirements of Fed. R. Civ. P. 56(e).”  C.D. Cal. L.R. 7-7 (2003) (emphasis added).  Federal Rule of Civil Procedure 56(e) provides that supporting affidavits “shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein.”  Fed. R. Civ. P. 56(e); see also Bliesner v. Commc’n Workers of Am., 464 F.3d 910, 915 (9th Cir. 2006) (“Under Federal Rule of Civil Procedure 56(e), affidavits must be based on personal knowledge.”).  Ms. Briseno’s declaration was made on personal knowledge, as she attests to the lease for the apartment she is presently renting.  The basic facts set forth in the declaration do not violate any evidentiary rules, and the declaration was signed under penalty of perjury, showing that Ms. Briseno is competent to testify to the matters stated therein.  Ms. Briseno’s declaration therefore satisfies the requirements of Federal Rule of Civil Procedure 56(e).  Ms. Briseno’s declaration also satisfies the authentication requirements of Federal Rule of Evidence 901, because a document may be authenticated by “[t]estimony that a matter is what it is claimed to be.”  Fed. R. Evid. 901(b)(1).  Ms. Briseno’s declaration states that the document is what it is claimed to be: the lease for the apartment she currently rents from Defendant.  Finally, the declarations satisfy the best evidence rule, as “[a] duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.”  Fed. R. Evid. 1003.  Defendant has not challenged the authenticity of the declaration, nor has Defendant explained why it would be unfair to admit the duplicate.  Additionally, to supplement the two declarations originally submitted in support of Plaintiffs’ Motion for Attorney’s Fees, Plaintiffs now submit additional declarations authenticating the leases of other Plaintiffs, including a declaration from Plaintiff, Armando Briseno, authenticating the same lease previously authenticated by his wife, Norma Briseno.  See Pls.’ Decls. 

Under California law, Plaintiffs need not prove that all of the Plaintiffs had valid leases in order to recover their full amount of attorney’s fees.  See Cruz v. Ayromloo, 66 Cal. Rptr. 3d 725, 730-31 (Cal. Ct. App. 2007) (awarding full amount of attorney’s fees incurred in representing 32 tenants, even though only four tenants had written leases).
  

Defendant also argues that the two leases previously submitted by Plaintiffs as Exhibits B and C fail to establish a contractual attorney’s fees agreement between the parties.
  Opp’n at 12.  Specifically, Defendant states that Exhibit B was not signed by the lessor, and that Exhibit B does not identify Defendant 1800-1825 Morton Ave., LLC, as a party to the lease.  Id.  In response, Plaintiffs submit several leases which were executed by an agent of the lessor, Mirna Jimenez, who was the onsite manager of Morton Garden Apartments when the leases were executed.  See Pls.’ Decls., Decls. of Debora Barrientos, Ex. A, Jeon Soon Hwang, Ex. A, Jae Ok Kim, Ex. A, Maria Landaverde, Ex. A, and Jane Y. Lee, Ex. A.  Plaintiffs are also submitting four additional leases that were executed by Plaintiffs but are missing the signature of the onsite manager because the originals were kept by the manager. See Pls.’ Decls., Decls. of Armando Briseno, Ex. A, Miguel Gonzales, Ex. A, Maria Landaverde, Ex. A, and Helen Yu, Ex. A.  Although Defendant contends that the lease does not explicitly name 1800-1825 Morton Ave., LLC, as a party to the lease, this is unnecessary because a principal is a party to a contract made by its agent.  See Stevens Tech. Servs., Inc. v. S.S. Brooklyn, 885 F.2d 584, 589 (9th Cir. 1989).
  Defendant does not dispute that Topa Management Company (“Topa”), the entity listed on the leases, is its agent, and was the agent of the prior owners at all relevant times.  Topa is named in the 90-day notices that Defendant attempted to use to terminate Plaintiffs’ tenancies.  Stipulation of Facts Exs. F1 to F22.  Further, in a “Three-Day Notice to Perform Covenant or Quit” that was issued to Plaintiff Helen Yu on July 25, 2007, Ms. Yu was directed to either comply with the notice or deliver possession of the premises to “Topa Management and/or 1801-1825 Morton, LLC.”  See Pls.’ Decls., Decl. of Helen Yu, Ex. B.  Topa continues to manage Defendant’s property and act as Defendant’s agent, as demonstrated by notices of rent increases sent to Plaintiffs by Topa on or about November 6, 2007.  See Pls.’ Decls., Decls. of Debora Barrientos, Ex. B, Armando Briseno, Ex. B, Miguel Gonzales, Ex. B, and Maria Landaverde, Ex. B . Because it cannot be disputed that Topa is Defendant’s agent and Mirna Jimenez was an agent of Topa and the owner at the time the leases were executed, Defendant is a party to the leases made by this management company.
  Defendant thus has failed to raise a plausible argument that no contractual attorney’s fees provision existed between the parties.   

Significantly, Defendant asserts no challenge to the substantive content of the declarations and leases.  Defendant does not assert that the facts set forth in the declarations are false.  Nor does Defendant assert the leases did not contain an attorneys’ fees provision, or that the leases submitted by Plaintiffs are not authentic.  In sum, Defendant provides no contrary evidence disputing that the leases it entered into with Plaintiffs contained a prevailing party attorney’s fees provision.  This reason alone is sufficient to reject Defendant’s attempts to avoid liability for fees.  See Gates v. Deukmejian, 987 F.2d 1392, 1397 (9th Cir. 1992) (stating that party opposing a fee motion has the burden of submitting evidence challenging the facts asserted by the prevailing party).

b. Plaintiffs Are Entitled to Attorney’s Fees Under Los Angeles Municipal Code § 151.10A

Plaintiffs also seek attorney’s fees under L.A.M.C. § 151.10A because Defendant issued notices in March 2006 demanding payment of rent in excess of the ordinance’s maximum rent.
  Defendant argues that Plaintiffs were required to raise their L.A.M.C. § 151.10A claim in their summary judgment motion, that the March 2006 notices did not constitute a demand for excess rent, and that California Civil Code § 1954.535, rather than the L.A.M.C., controls once a landlord terminates a Section 8 Housing Assistance Payments (HAP) contract.  However, Plaintiffs were not required to raise their L.A.M.C. § 151.10A claim earlier in the proceedings because it was not relevant to the merits of the motion for summary judgment.  Further, the March 2006 notices constituted a “demand” for excess rent under the plain language of L.A.M.C. § 151.10A.  Finally, California Civil Code § 1954.535 is inapplicable because Defendant never successfully terminated the HAP contracts.        

i. Plaintiffs Were Not Required to Request Fees Under L.A.M.C. § 151.10A at the Summary Judgment Stage

Defendant asserts that Plaintiffs cannot recover attorney’s fees under L.A.M.C. § 151.10A because Plaintiffs did not raise a claim under this provision during the summary judgment stage.  Because a Motion for Attorney’s Fees is a collateral matter that may be adjudicated separately from the merits of a case,  see Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 395 (1990), Plaintiffs’ entitlement to recovery under L.A.M.C. § 151.10A was not relevant to the merits of the Motion for Summary Judgment, and Plaintiffs therefore were not required to raise their § 151.10A claim during that stage of the litigation.  

ii. Plaintiffs Are Still Entitled to Recover Fees Under L.A.M.C. § 151.10A Even Though the Court Did Not Issue a Finding that Defendant Violated this Provision

Defendant argues that Plaintiffs cannot recover fees under L.A.M.C. § 151.10A because the Court did not address Defendant’s liability under this statute.  However, the Ninth Circuit has held that a fee-shifting statute can support a fee award even when relief is only obtained on a non-fee-supporting claim.  “[A]n unaddressed, fee-supporting claim supports an award of fees if it is both substantial and arises from a common nucleus of operative fact with a dispositive, non-fee-supporting claim addressed by the court.”  Gerling Global Reins. Co. v. Garamendi, 400 F.3d 803, 808 (9th Cir. 2005).  

Here, Plaintiffs’ § 151.10A claim is (1) substantial and (2) arises from a common nucleus of operative fact with the claims Plaintiffs prevailed upon at summary judgment.  A claim is insubstantial if it is “essentially fictitious . . . wholly insubstantial … obviously frivolous … or obviously without merit.”  Id. at 808 (citations omitted).  Plaintiffs’ § 151.10A claim is not wholly or obviously fictitious, frivolous, or without merit, as Plaintiffs have set forth evidence establishing that on March 31, 2006, Defendant issued Plaintiffs notices demanding rent in excess of the LARSO’s restrictions.  See Stipulation of Facts Exs. A1-A22.  Plaintiffs’ § 151.10A claim arises from a common nucleus of operative fact with the claims Plaintiffs prevailed upon at summary judgment because all of these claims involve Defendant’s unlawful attempts to terminate the Section 8 assisted tenancy and rent Plaintiffs’ homes at market rent.  Accordingly, § 151.10A can support a fee award even though this claim was not addressed in the Court’s summary judgment ruling.

iii. The March 2006 Notices Constituted a Demand for Excess Payment of Rent in Violation of L.A.M.C. § 151.10A

Defendant argues that the notices it issued in March 2006 did not demand excess rental payments and instead set forth an intended rent increase.  Opp’n at 17.  However, under the plain language of L.A.M.C. § 151.10A, the March 2006 notices constitute a demand for excess rental payments.  L.A.M.C. § 151.10A provides that “[a]ny person who demands . . . payment of rent in excess of the maximum rent or maximum adjusted rent [as defined elsewhere in the Los Angeles Municipal Code] . . . shall be held liable [for] . . . reasonable attorney’s fees[.]”  L.A.M.C. § 151.10A.  Because the L.A.M.C. does not define what constitutes a demand, the Court should look to the plain meaning of the words of L.A.M.C. § 151.10A in construing the ordinance.  See Sacramento Reg’l County Sanitation Dist. v. Reilly, 905 F.2d 1262, 1268 (9th Cir. 1990).  The plain meaning of the word “demand” is “[t]o claim as one’s due; to require; to seek relief”.  Black’s Law Dictionary 441 (7th ed. 1999); see also Webster’s New World College Dictionary 383 (4th ed. 2000) (defining “demand” as “to ask for boldly or urgently” or “to ask for as a right or with authority”).  The plain meaning of the word “demand” encompasses the language of the March 2006 notice.  The March 2006 notice issued to Plaintiff Debora Barrientos stated:

This notice hereby informs you that the owner hereby terminates your Section 8 Housing Assistance Agreement, and in the event you remain in possession of the premises after the Effective Date, the terms of your tenancy are hereby changed and shall be as follows: 

The monthly rent, payable in advance, shall be: $1500.00.

Stipulation of Facts Ex. A1 (emphasis added).  In issuing this notice, Defendant plainly “claimed”, “required”, or “asked for with a right or with authority” that Plaintiff Barrientos pay an increased rent of $1500 a month.  There is no indication that L.A.M.C. § 151.10A only covers demands that are effective immediately, and this narrow interpretation would be at odds with the ordinance’s efforts to “to regulate rents so as to safeguard tenants from excessive rent increases.”  See L.A.M.C. § 151.01.  One of the stated purposes of the LARSO is to prevent tenants from being “displaced as a result of their inability to pay increased rents.”  See § 151.01.  Whether a demand for significantly higher rent is effective immediately or in three months, it will have the same effect: in many instances, tenants will move because they cannot afford the rent increase.  To further LARSO’s stated goal of preventing tenant displacement, a “demand” under L.A.M.C. § 151.10A must be read to include a demand that is effective in the future, such as the one presented in the March 2006 notice.  


Defendant’s eleventh-hour rescission of the March 2006 notices does not absolve it of legal responsibility for making the illegal demand.  LARSO was intended to prevent displacement resulting from a tenant’s inability to pay increased rent.  If a landlord demands that all of the tenants in a building pay significantly increased rents, and rescinds the demands three months later after intervention by Plaintiffs’ counsel (as happened in this case), many tenants may have already moved.  L.A.M.C. § 151.10A does not require that the demand for increased rent actually be implemented, because requiring implementation before allowing recovery would undermine the LARSO’s purpose of preventing tenant displacement.

iv. California Civil Code § 1954.535 Is Inapplicable Because Defendant Failed to Properly Terminate the Housing Assistance Payments Contracts

Defendant argues that it cannot be held liable for demanding excess rent under L.A.M.C. § 151.10A because California Civil Code § 1954.535, rather than the L.A.M.C., governs the permissible amount of rent a Section 8 owner can charge after terminating a Housing Assistance Payments (HAP) contract.  However, this argument is irrelevant because it is premised on the assumption that the March 2006 notices properly terminated Plaintiffs’ HAP contracts.  The Housing Authority of the City of Los Angeles informed Defendant that the March 2006 notices did not terminate the HAP contracts because termination requires consent of the tenant or the landlord’s legal termination of the tenancy.  Stipulation of Facts ¶ 38.  Because Defendant failed to terminate the HAP contracts, the rent restrictions of Civil Code § 1954.535 do not apply.  Defendant’s argument that state law would have governed the permissible amount of rent increase is therefore meritless.    

c. No Evidentiary Hearing is Required

Defendant has not demonstrated that an evidentiary hearing is necessary to determine the amount of fees to which Plaintiffs are entitled.  Determination of a fee award does not require an evidentiary hearing if the record and supporting affidavits are sufficiently detailed to provide an adequate basis for calculating an award.  See Sablan v. Dep’t of Fin., 856 F.2d 1317, 1322 (9th Cir. 1988); Shakey’s Inc. v. Covalt, 704 F.2d 426, 435 (9th Cir. 1983); Moore v. Jas. H. Matthews & Co., 682 F.2d 830, 838 (9th Cir. 1982); Am. Constitutional Party v. Munro, 650 F.2d 184, 186 (9th Cir. 1981); Williams v. Alioto, 625 F.2d 845, 849 (9th Cir. 1980) (per curiam).  Plaintiffs’ counsel has submitted detailed declarations outlining the tasks that were performed during this litigation and explaining why the amount requested is reasonable.  Although Defendant asserts that the amount claimed is unreasonable, Plaintiffs have already demonstrated several factors that account for the time spent litigating this case.  In contrast to Defendant’s counsel, Plaintiffs’ counsel represented 22 clients who are monolingual Spanish and Korean speakers.  Abasto Decl. in Support of Mot. for Fees. ¶ 9.  All meetings and communications with them required translation.  Id.  In addition, the case presented a novel issue concerning the interaction of the federal voucher regulations with the federal enhanced voucher right to remain, as well as the complex issues involving possible federal preemption of LARSO.  Although one of Plaintiffs’ counsel has argued, in a summary unlawful detainer proceeding, against federal preemption of LARSO involving regular voucher holders, this case required considerably more briefing and research, including briefing and research on the enhanced voucher issues, supplemental briefs requested by the Court, and a brief in response to the amicus brief submitted by the California Apartment Association.  

An evidentiary hearing on fees is not warranted because Plaintiffs have established that the hours expended are reasonable, and Defendant fails to identify any information that would be elicited during a hearing that would be useful to the Court. 
III. CONCLUSION

For the foregoing reasons, the Court should grant Plaintiffs’ request for attorney’s fees in the amount set forth in the Motion for Attorney’s Fees and accompanying documents.    

	Respectfully submitted,

Dated: December ___ , 2007
A. Christian Abasto


Legal Aid Foundation of Los Angeles 


James R. Grow


National Housing Law Project


By: __________________________


      
A. Christian Abasto

Attorneys for the Plaintiffs
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� To simplify matters, Plaintiffs’ counsel reviewed all Plaintiffs’ leases and submitted the two types identified as part of the original motion papers.  In order to provide a more complete record, Plaintiffs are filing declarations from additional Plaintiffs and accompanying exhibits containing the same provisions.


� Defendant misinterprets the statement in the Advisory Committee Notes concerning fees as contract damages, which cites attorney’s fees pursuant to the terms of a contract as one example of fees that may be recoverable as an element of damages for the substantive legal violation.  Of course, this does not mean that all fees authorized under any contract provision must be proved at trial, particularly where, as here, the fees are not part of the damages for the substantive legal violation.


� Allocation of the fees incurred in representing each individual Plaintiff is not required because all Plaintiffs asserted the same causes of action, Plaintiffs’ various claims are “inextricably intertwined,” and the amount of preparation that counsel conducted for this case would have been the same irrespective of the number of tenants benefiting from the legal work performed.  See id.  





� Plaintiffs acknowledge that Exhibit C, as originally submitted, inadvertently omitted five pages of Plaintiff Jin M. Park’s lease, and Plaintiffs submitted a Notice of Errata to correct this omission.


� To the extent that Plaintiffs’ leases were made by Defendant’s predecessors in interest, the leases remain binding upon Defendant.  See Cal. Civ. Code § 823 (West 2007).  


� Defendant’s strained assertion that it was “surprised” by Plaintiffs’ introduction of the attorney’s fees provision (Opp’n at 10) fails to reduce its legal responsibility for the content of the rental agreements made by its agents.  Further, Plaintiffs’ counsel informed Defendant in July 2006 that the leases contained an attorney’s fees provision should litigation occur.  Abasto Decl. in Support of Mot. for Fees, Ex. D.


� In the event that the Court rules that Plaintiffs are entitled to attorney’s fees under their leases, the Court need not address whether Plaintiffs are also entitled to recovery under L.A.M.C. § 151.10A.  See, e.g., Davidson v. City of Culver City, No. 04-2220, 2004 WL 5361891, at *16 (C.D. Cal. Sept. 20, 2004) (declining to address plaintiff’s claim for attorney’s fees under 28 U.S.C. § 1927 where court had already determined that plaintiff was entitled to fees under 42 U.S.C. § 1988).
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