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One-Strike Eviction Decisions: 
Two Years After Rucker

This article first appeared in the July 2004 Bulletin

Two years ago, the United States Supreme Court’s 
decision in Department of Housing and Urban Development. 
v. Rucker significantly undermined the right of public 
housing tenants to maintain possession of their homes.1 
Relying on 42 U.S.C § 1437d(1)(6), the court in Rucker 
ruled that the tenancy of a public housing tenant could be 
terminated if “any member of the tenant’s household, or 
any guest” were engaged in drug-related or certain other 
criminal conduct on the premises.2 Tenants may also be 
subject to termination for conduct occurring off premises 
at federally assisted low-income housing.3 The decision 
was particularly troubling in that the tenant did not need 
even to know about the illegal activity and could even 
have taken affirmative steps to prevent the activity.

A number of early post-Rucker decisions yielded the 
heartbreaking result of innocent tenants unfairly los-
ing their homes,4 but more recently courts have focused 
on certain factual elements in assessing Rucker eviction 
actions. With some exceptions, many courts appear to 
prefer not to order the eviction of tenants per the Rucker 
one-strike rule. Although Rucker imposes what amounts 
to a strict liability standard, courts appear interested in 
whether the tenant knew about the illegal activity. They 
have been particularly concerned with the nature of the 
illegal activity and have drawn distinctions between rec-
reational drug use and drug businesses, which they regard 
as more likely to place other tenants in danger. They have 
employed a somewhat restrictive definition of what con-
stitutes “criminal or drug related” activity for one-strike 
purposes. Courts have also been attentive to instructions 
from HUD to public housing authorities to use “common 
sense” in one-strike termination decisions.5 

Recent post-Rucker decisions from New York, South 
Dakota, Massachusetts, Ohio and Missouri are discussed 
below.

1Department of Housing & Urban Dev. v. Rucker, 535 U.S. 125 (2002). 
2For more on the Rucker decision, see NHLP, U.S. Supreme Court Finds No 
“Innocent Tenants” in Application of One-Strike Law, 32 HOUS. L. BULL. 95, 
95-98 (April 2002).
342 U.S.C. § 1437d(1)(6) (West, WESTLAW current through P.L. 108-270 
(excluding P.L. 108-263 to 108-265) (End) approved 7-7-04)). 
4See NHLP, One-Strike Evictions: Post-Rucker Decisions, 32 HOUS. L. BULL. 
201, 201-205 (Sept. 2002).
5Letter from Mel Martinez, Secretary of HUD, to Public Housing Direc-
tors, (April 16, 2002), available at http://www.nhlp.org. 
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New York: Courts Address  
Knowledge and Culpability

In two cases, the civil court in New York City was 
reluctant to apply the Rucker decision strictly and assessed 
various factual circumstances before ordering the eviction 
of tenants. ARJS Realty Corp. v. Perez involved a tenant 
whose son was alleged to have engaged in illegal drug 
sales. New York City police officers entered Luz Per-
ez’s apartment and found her son was “conducting the 
proscribed illegal business or trade of narcotics on the 
premises.”6 In defense to her eviction proceedings, Perez 
asserted that she did not have “knowledge” of her son’s 
illegal activities.7 Relying on the Rucker decision, the court 
ruled against Perez and determined this case called for a 
“strict liability” standard.8

Presumably, once the court declared “strict liability” 
for these cases, nothing more would need to be said about 
Perez’s situation. In dicta, however, the court went to great 
lengths to establish that Perez actually did “know” about 
her son’s illegal activity.9 The court cited New York City 
Real Property Law Section 231, requiring that the illegal 
activity was not merely an isolated incident but “customar-
ily or habitually on the premises.”10 The court emphasized 
that, when “the search warrant was executed, Perez was 
ten to fifteen feet from her son’s room, one of the scales for 
his drug dealing business was in plain view of anyone in 
the 400-square-foot apartment, and she knew of her son’s 
prior arrests.”11 The court further stated that “there comes 
a time when one must look, and when one looks, he must 
see. Convenient indifference should not be confused with 
pardonable ignorance.”12 The court’s lengthy discussion 
regarding “knowledge,” indicates that it was basing its 
decision, at least in part, on Perez’s culpability, as opposed 

6ARJS Realty Corp. v. Perez, 2003 WL 22015784 (N.Y. Civ. Ct., Aug. 14 
2003).
7Id.
8Id.; 42 U.S.C.A. § 1437d (l)(6) (West 2003).
9Perez, 2003 WL 7891011, at *2.
10Id.
11Id.
12Id.

13NYC Housing & Development, LLC v. Arias, 772 N.Y.S.2d 789, 790 
(N.Y. Civ. Ct. 2003).
14Id. at 791.
15Id.
16Id. at 790.
17Id. at 791.
18Lakota Community Homes, Inc. v. Randall, 675 N.W.2d 437, 439 (S.D. 
Sup. Ct. 2004).
19Id.

to actually mandating “strict liability” for all tenants in 
similar situations. 

In NYC Housing & Development, LLC v. Arias, the civic 
court refused to order eviction, in spite of illegal drug 
activity, due to the landlord’s procedural error. New York 
City police officers entered Altagracia Arias’s apartment 
pursuant to a search warrant on January 30, 2003.13 The 
officers found a brick of cocaine and a pistol in Arias’s 
bedroom. Detective Frank Rivera’s testimony established 
that the premises were used for the purpose of a “drug 
business.”14 NYC Housing & Development, relying on the 
Rucker decision, brought a holdover proceeding to evict 
Arias.15 Arias relied on the New York City Rent Stabiliza-
tion Code and made an oral motion to dismiss because 
NYC Housing & Development did not provide the 
required seven-day termination notice.16 The court agreed 
and dismissed the proceeding. 

Prior to addressing the Rent Stabilization Code, the 
court entertained the merits of the case. While relying on 
Perez to re-affirm strict liability, the court did acknowl-
edge different levels of severity regarding drug activity. 
In dicta, the court emphasized that this was a “drug busi-
ness . . . rather than individual or isolated drug use in the 
premises.”17 

Perez and Arias are noteworthy in that the Rucker one-
strike rule was not applied rigidly. In both cases, the court 
considered the severity of the criminal behavior as well as 
the tenant’s connection with the illegal activity. 

South Dakota: Court Defers to PHA

In contrast to the relatively narrow approach by the 
New York Civic Court, the South Dakota Supreme Court’s 
ruling in Lakota Community Homes, Inc. v. Randall applied 
Rucker in a more expansive fashion. Agnes Randall leased 
a home with Lakota Community Homes (LCH), a feder-
ally subsidized public housing cooperative in Rapid City, 
South Dakota. Police arrested Agnes’s son, Daryl Mesteth, 
for public intoxication.18 The officer had stopped Mesteth, 
who was a member of Randall’s household, because he 
was part of a group that had recently vandalized a car. In 
a conversation with police officers, Randall admitted that 
her son had a history of alcohol abuse.19 After detaining 

In contrast to the relatively narrow 
approach by the New York Civic Court, 

the South Dakota Supreme Court’s ruling 
applied Rucker in a more expansive fashion.
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Mesteth, the police found a pipe that “smelled of burnt 
marijuana,” and charged him with possession of drug par-
aphernalia.20 The ticket for possession of drug parapher-
nalia was dismissed and Mesteth was never convicted of 
vandalism or a drug-related crime.21 

At trial, Randall argued that she could not be evicted 
because her son was not convicted of a crime. She also 
asserted that even if her son did possess drug parapher-
nalia, it was neither a repeated offense nor significantly 
serious enough to warrant eviction.22 Randall insisted that 
the court apply 24 C.F.R. § 982.553(c), a Housing Choice 
Voucher regulation, in her case. Randall argued that 
possession of “drug paraphernalia” did not fit the defi-
nition of “drug-related criminal activity” per 24 C.F.R. § 
982.553(c).23 The court rejected Randall’s argument and 
applied 24 C.F.R. § 966.4(l)(5)(iii)(A), a public housing 
regulation, and concluded that, under § 966.4, a convic-
tion is not necessary if the PHA determined, based on the 
“preponderance of the evidence,” that the criminal activ-
ity occurred.24 The court reasoned that the PHA had deter-
mined that Mesteth committed a crime and affirmed the 
ruling of the magistrate court that evicted the tenant from 
federally subsidized housing.

Massachusetts: Court Narrowly Construes 
“Household Member”

In Boston Hous. Auth. v. Bruno, a Massachusetts appel-
late court narrowly construed Rucker and refused to per-
mit the eviction of a resident from the Old Colony housing 
project based on the conduct of a non-resident family 
member. The Boston Housing Authority (BHA) brought 
an action to evict Arthur Bruno because his son, Adam, 
was arrested for possessing drugs on the grounds of the 
housing development in which Bruno lived.25 The city 
housing authority brought summary proceeding to evict 
tenant. The Housing Court Department, Boston Division, 
Suffolk County, entered judgment for tenant. The housing 
authority appealed and the Appeals court affirmed that 
the tenant could not be evicted on the grounds that Adam 
was not a member of Bruno’s “household.”26 

Bruno asserted that Adam lived with his mother in a 
nearby city.27 Adam’s name appeared on the lease, as well 

20Id. at 440.
21Id. at 440, 443.
22Id. at 437.
23Id. at 442.
24Id.; 24 C.F.R. § 966.4(l)(5)(iii)(A).
25Boston Hous. Auth. v. Bruno, 790 N.E.2d 1121, 1122 (Mass. App. Ct. 
2003).
26Id. at 1122.
27Id. at 1123.

28Id. 
29Id.
30Id. at 1125.
31Id.
32Id.
33Id. at 1124.
34Id. at 1124, 1125.

as the annual Tenant Status Review (TSR) documents.28 
Bruno testified that he “didn’t think it was necessary” to 
erase Adam’s name and “didn’t want to take him off any-
way because in case he ever did want to come home.”29 On 
the night Adam was arrested, “Adam, in a random man-
ner, stopped by on his way home from work and then, as 
far as Bruno knew, left to return to the mother’s home.”30 
Bruno submitted Adam’s W-2 wage form to verify that he 
lived with his mother.31 Additionally, Adam, whom the 
trial court found to be a “credible witness,” testified that 
he did live with his mother.32

BHA argued that Adam’s name on the lease and 
TSR documents should have led to, as a matter of sound 
social policy, an irrebuttable presumption that Adam 
was a member of Bruno’s household.33 Additionally, the 
BHA argued that if Adam was not a household member, 
he should have been considered a “guest,” and therefore 
subjected Bruno to the Rucker one-strike rule. The court 
ruled against BHA’s irrebuttable presumption theory and 
declined to address the “guest theory” since it had not 
been previously asserted by the BHA.34

Bruno is particularly promising for its narrow con-
struction of one-strike terms, such as “household mem-
ber.” However, the court may have reached a different 
conclusion had the BHA not failed to raise its guest theory 
earlier in the litigation.

Ohio: Courts Address Marijuana Possession

Two Ohio courts took different approaches in evalu-
ating marijuana possession under the Rucker doctrine. 
In Cuyahoga Metropolitan Housing Authority v. Hairston, a 
Cleveland municipal court held that the housing author-
ity waived the tenant’s breach of the lease by continuing 

A Massachusetts appellate court narrowly 
construed Rucker and refused to permit the 

eviction of a resident based on the conduct 
of a non-resident family member.
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to accept rent after becoming aware of the breach. Hair-
ston was a tenant in a public housing unit managed by the 
Cuyahoga Metropolitan Housing Authority (CMHA).35 
Police discovered marijuana in Hairston’s unit.36 CMHA 
continued to accept rent for at least seven months even 
though they were aware that police had discovered drugs 
in Hairston’s unit.37 Relying on Brokamp v. Linneman and 
Quinn v. Cardinal Foods, Inc., the court ruled that a landlord 
waives the “right to terminate a tenancy due to breach of 
the lease if, after learning of the breach, he takes action 
inconsistent with the termination of the tenancy.”38 Citing 
Rucker and the one-strike regulations, the CMHA argued 
that the principles in Brokamp and Quinn were inapplica-
ble because the tenant’s behavior violated public policy. 

The court would not accept the CMHA’s argument 
that drug use on the premises must necessarily lead to 
eviction on public policy grounds. The court relied on a 
now well-known letter from the Secretary of Housing and 
Urban Development to public housing directors empha-
sizing “compassion and common sense in responding to 
cases involving the use of illegal drugs.”39 While urging 
PHAs to use discretion, the court also ruled that the one-
strike policy “would not constitute a waiver” of the land-
lord’s obligations under Brokamp and Quinn.40 Thus, even 
if the tenant’s behavior could be a basis for termination 
of tenancy under Rucker and one-strike regulations, a ten-
ant may still invoke generally applicable defenses to evic-
tion, such as those based on a landlord accepting rent after 
becoming aware of the tenant’s breach of the lease agree-
ment. The court affirmed that the Rucker decision does not 
act as a license for the landlord to “violate the clearly estab-
lished eviction procedure” and that the CMHA’s behavior 
was “equally contrary to public policy.” Hence, they ruled 
that the tenant’s process for eviction was unwarranted.

Hairston may be useful to advocates on two accounts. 
First, it makes good use of the HUD letters on Rucker. Sec-
ond, it makes clear that Rucker and one-strike regulations 
do not bar assertion of common law defenses to eviction.

35Cuyahoga Metropolitan Housing Authority v. Hairston, 790 N.E.2d 
828, 829 (Ohio Mun. Ct. 2003).
36Id.
37Id.
38Brokamp v. Linneman, 20 Ohio App. 199, 202 (Ohio App. 1923) (Holding 
that a landlord waives the right to terminate a tenancy due to a breach of 
the lease if, after learning of the breach, he takes action inconsistent with 
the termination of the tenancy); Quinn v. Cardinal Foods, Inc., 20 Ohio 
App.3d 194 (Ohio App. 3d 1984) (Holding that the Brokamp principle is 
not applicable only to situations involving nonpayment of rent; waiver 
may be deemed to have occurred in cases involving the breach of a non-
monetary obligation).
39Letter from Mel Martinez, Secretary of HUD, to Public Housing Direc-
tors, (April 16, 2002), available at http://www.nhlp.org.
40Hairston, 790 N.E.2d at 831.

41Cincinnati Hous. Auth. v. Browning, 2002 WL 63491 (Ohio Ct. App. Jan. 
18, 2002).
42Id.
43Id.
44Id.
45Wellston Hous. Auth. v. Murphy, 131 S.W.3d 378, 381 (Mo. Ct. App. 
2004).
46Id. at 379.

Another Ohio court demonstrated no compassion for 
a youthful indiscretion. In Cincinnati Metropolitan Housing 
Authority v. Browning, the Ohio Court of Appeals reversed 
a county municipal court’s ruling regarding a PHA’s deci-
sion to terminate the tenant’s tenancy when police found 
the tenant’s son in possession of marijuana.41 The tenant, 
Deborah Browning, resided in a publicly subsidized apart-
ment in Cincinnati. Her son, Roderico, was stopped by 
police officers on CMHA property for violating curfew.42 
When police searched the 15-year-old, they found less 
than one-eighth of an ounce of marijuana in his pocket.43 
The officer cited Roderico for “acts that, if committed by 
an adult, would have constituted the crime of possession 
of drugs” and the PHA subsequently filed a complaint 
for forcible entry and detainer. Browning argued that she 
should not be evicted since her son was a juvenile and 
punishment should be “rehabilitative not punitive.” The 
municipal court awarded Browning summary judgment. 
The appellate court chose to address the issue under con-
tract principles and ruled the “lease in question makes no 
distinction between adult and juvenile offenders.”44 The 
appellate court found that the trial court’s holding was 
erroneous since the language of the lease made no dis-
tinction between criminal activity of juveniles and that of 
adults. Notably, this decision stands for the proposition 
that juvenile offenses can be considered criminal activity 
under Rucker and one-strike rules. 

Missouri: Court Rules Criminal Behavior Must 
Be Contemporaneous with Tenancy

A Missouri appellate court decided that a crime 
must be contemporaneous with the tenancy for Rucker 
to apply. In Wellston Housing Authority v. Murphy, the 
Missouri Court of Appeals ruled that neither 42 U.S.C.  
§ 1437d(1)(6) nor the Rucker decision applied to “past 
criminal activity.”45 Marilyn Murphy entered into a “subsi-
dized federal housing lease” for the rental of an apartment 
in January 2002. Thereafter, Murphy asked the Wellston 
Housing Authority to have Morris Lockett added to her 
lease.46 This inquiry led to the housing authority’s discov-
ery that Lockett had a criminal record for acts committed 
prior to 2002. Upon this discovery, Lockett was prohibited 
from being added to the lease and permanently forbid-
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den from the grounds.47 On July 28, 2002, Lockett visited 
Murphy.48 The housing authority had Lockett arrested for 
trespassing and served Murphy a notice of termination of 
her lease.49

While declining to comment on a housing authori-
ty’s right to bar a person from entering a leased dwell-
ing based on past criminal activity, the court ruled that 
the one-strike rule only applied to guests’ contempo-
raneous—as opposed to past—behavior.50 The housing 
authority argued that “any criminal activity of a guest” 
applied to one’s past record, but the court concluded that 
“it strains construction to construe ‘any criminal activity 
. . . of a guest’ to include criminal conduct that occurred 
prior to the tenant’s lease term.”51 By narrowly construing 
the definition of the “criminal activity” sufficient to trig-
ger application of one-strike rules, the court rejected the 
housing authority’s bid to substantially expand its one-
strike authority. 

Conclusion

Two years after the issuance of the Supreme Court’s 
decision, it is difficult to detect clear patterns in courts’ 
interpretation of Rucker. The decision and 42 U.S.C.  
§ 1437d(1)(6) still loom over HUD-assisted tenants and 
the leases they must sign. Courts, however, have seemed 
prepared to apply a certain degree of common sense and 
discretion in deciding eviction cases initiated under one-
strike authority. In some cases, residents have unfairly 
lost their homes, but, in a number of others, courts have 
declined to adopt the broad interpretations of one-strike 
urged by public housing authorities. n 

47Id.
48Id.
49Id.
50Id. at 380.
51Id.

1The complete budget submission with supporting documents is avail-
able from the Office of Management and Budget’s Web site at www.
whitehouse.gov/omb/budget/fy2005/index.html. See generally NHLP, 
Administration’s FY 2005 Budget Once Again Threatens Federal Housing Pro-
grams, 34 HOUS. L. BULL. 33, 33 (Feb.-Mar. 2004).
2NHLP, Administration’s FY 2005 Budget Once Again Threatens Federal 
Housing Programs, 34 HOUS. L. BULL. 33, 33 (Feb.-Mar. 2004).

Bush Flexible Voucher Proposal  
Faces Nationwide Resistance

This article first appeared in the April 2004 Bulletin

The Bush Administration’s Fiscal Year (FY) 2005 
budget1 once again proposes inadequate funding levels 
for most federal housing programs. Housing and other 
domestic spending programs face disproportionate cuts 
to levels below what is required to maintain current ser-
vices in order to create budget room for spending on other 
more favored programs and entitlements. To make the 
numbers work, the budget takes aim at the largest single 
housing program operated by the Department of Hous-
ing and Urban Development (HUD), Housing Choice 
Vouchers, reducing funding and converting the assistance 
into a block grant to public housing authorities (PHAs).2 
Through this “block and cut” strategy, the Administra-
tion seeks to shed responsibility for any increases in local 
housing costs, and sets the stage for large-scale future 
reductions in federal contributions. 

Background on the Flexible Voucher Proposal

Last year’s FY 2004 proposal to block grant voucher 
funding to the states gained no traction on the Hill. The 
Administration’s new “Flexible Voucher” proposal seeks 
greater support from PHAs in the political debate by prom-
ising near-total deregulation in exchange for providing 
less funding now and uncertain funding in the future. Its 
most essential feature is to forever shatter the link between 
federal funding levels and actual local housing costs, 
relieving all pressure to sustain federal voucher funding 
levels against the projected tidal wave of long-term bud-
get pressures from declining revenues from tax cuts and 
increasing entitlement costs. These pressures will mount 
dramatically over the next two decades as demographics 
change, especially if recent tax cuts are extended. 

On its own merits, the Flexible Voucher block grant 
proposal has so far received no better reception among 
legislators or communities throughout the land than the 
FY 2004 proposal did. The big question is whether that 
skepticism will hold as Congress crafts and implements 
its larger budget plans, and makes spending decisions.
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As a dollar-based block grant program with funds 
distributed directly to PHAs, the radical Flexible Voucher 
proposal promises significant harm to very low-income 
families. Because federal funding would no longer be 
linked to the actual local costs of providing vouchers, the 
central affordability feature of the current program would 
disappear for many tenants. Instead, the Administration 
would encourage “graduation” from assistance, “greater 
PHA discretion in meeting local housing objectives, steady 
and predictable funding levels adjusted annually for infla-
tion,” and accountability through incentives.3 

HUD’s justification for the proposal has been built 
around alleged unsustainable spiraling cost increases in 
recent voucher budgets and greater flexibility for PHAs. 
Closer analysis by budget analysts and committee staff 
has demonstrated that recent cost increases are entirely 
explicable and will not persist,4 at least in the short run, 
as local housing markets soften and rent increases abate. 
The Flexible Voucher proposal would shift this burden of 
cost increases from the federal government to the tenants. 
“Flexibility” is a valid justification only when policymak-
ers reach agreement about broader policy objectives—i.e, 
what should voucher assistance accomplish? If the debate 
ever emerges from the level of budget constraints to reach 
this dimension, in the face of persistent and widespread 
housing unaffordability even for working families, HUD 
will have a lot of explaining to do. 

Concerning the funding level for the program, the 
Administration’s proposed FY 2005 funding level is 
approximately $1.5 billion below what is needed to fund 
all currently authorized vouchers. It would reduce the 
number of currently authorized vouchers by more than 10 
percent, or about 250,000 units nationwide. Over time, the 
picture could worsen dramatically, as funding would be 
driven not by housing costs, but by the political vagaries 
of the federal appropriations process.

Impacts of the Proposal

If the proposed FY 2005 funding level were enacted 
and the shortfall were covered solely by raising rents, the 
rent burdens of the two million mostly extremely low-

3BUDGET OF THE UNITED STATES GOVERNMENT, FISCAL YEAR 2005, APPENDIX, 
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, 515 (2004), available at 
http://www.gpoaccess.gov/usbudget/fy05/pdf/appendix/HUD.pdf.
4See BARBARA SARD & WILL FISCHER, NEARLY ALL RECENT SECTION 8 GROWTH 
RESULTS FROM RISING HOUSING COSTS AND CONGRESSIONAL DECISIONS TO SERVE 
MORE NEEDY FAMILIES (2004), at http://www.cbpp.org/2-2-04hous.
htm (recent cost increases have resulted from unusually rapid growth 
in rents, depressed incomes of low-income families, improved PHA 
voucher utilization, and issuance of additional vouchers). See also Press 
Release, House Financial Services Committee Democratic Staff, Setting 
the Record Straight: Section 8 Voucher Costs Are Not Spiraling Out of 
Control (Feb. 2004).

5BARBARA SARD & WILL FISCHER, ADMINISTRATION SEEKS DEEP CUTS IN HOUSING 
VOUCHERS AND CONVERSION OF PROGRAM TO A BLOCK GRANT (2004), at http://
www.cbpp.org/2_12_04hous.pdf.
6Id.
7Id. Under the FY 2004 budget resolution, annual Section 8 spending lev-
els would be very low, especially in later years. Critical information about 
the long-run projections was not disclosed in the budget documents 
themselves, but in a supplementary 1000-page computer run released 
by OMB. In FY 2009, Section 8 expenditures would be $6.1 billion below 
Congressional Budget Office estimates for current services, and more 
than $4 billion below OMB’s Section 8 estimate for 2004. 
8Id.
9See Press Release, Poverty and Race Research Action Council, Fair 
Housing Implications of the Administration’s Flexible Voucher Proposal 
(Apr. 6, 2004).

income voucher households would have to rise by an 
average of about $850 per year.5 Over the longer term, 
the Flexible Voucher proposal will inexorably reduce the 
number of families served, raise tenant rent burdens and 
divert benefits to higher-income households.6 With insuf-
ficient federal funding and increasing rents due to infla-
tion or market forces, PHAs will simply have no choice.7 
The President’s budget proposes cutting voucher fund-
ing by about 30 percent in 2009, one of the deepest cuts 
made in any major low-income assistance program in 
recent decades. If this long-run cut were implemented by 
reducing the number of families served, according to the 
Center on Budget and Policy Priorities, PHAs would have 
to eliminate about 600,000 vouchers, or if by raising rent 
contributions, the average voucher family would face a 
rent increase of about $2,000 per year in 2009.8

With no restrictions on payment standards, ten-
ant rent contributions and targeting, voucher recipients 
would shoulder the entire burden of inadequate funding, 
or vouchers would be eliminated. The Flexible Voucher 
proposal will allow Congress to set voucher funding at 
whatever level the political process chooses, unrelated to 
actual local housing costs or affordability to tenants. PHAs 
will dole out the crumbs. 

Yet another troubling dimension of Flexible Vouch-
ers is the retreat from housing choice and fair housing 
objectives. As recently pointed out by the Poverty and 
Race Research Action Council, inadequate subsidies will 
effectively limit participants’ choice of neighborhoods, 
likely producing further segregation and concentrations 
of poverty,9 contrary to the housing choice policy that has 

According to Congressman Barney Frank, 
“The proposal is a callous attempt to impli-
cate desperate cash-starved public housing 

authorities in its war on the poor.”
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provided a foundation for the voucher program since its 
inception in 1974.

To illustrate the impact of the cuts, the Center on 
Budget and Policy Priorities prepared summaries of the 
impact on each state and PHA in both 2005 and 2009,10 

showing the number of units that would have to be cut or 
the amount of rent increases tenants would have to pay 
if the cuts were to be covered in those ways. This infor-
mation has fueled a strategy to inform legislators and the 
media of the concrete impacts of the proposed cuts. Many 
newspapers throughout the country have written articles 
detailing the impact of the cuts. Some added editorial 
pieces opposing the proposal. Those efforts have certainly 
helped raise the profile of the Bush voucher plan for the 
ensuing budget and political discourse.

The Political Response

The first response came from the Democrats on the 
House Financial Services Committee. Ranking Member 
Barney Frank (D-MA) issued a strongly worded statement:

The proposal is a callous attempt to implicate des-
perate cash-starved public housing authorities in 
its war on the poor. They have been presented with 
the Sophie’s choice of pitting poor people against 
one another by having to make do with the inad-
equate resources being provided to them by HUD . 
. . . Since this administration took office, it has reck-
lessly bestowed billions of dollars in tax breaks 
to the wealthy and to its corporate cronies. It has 
relentlessly made war upon poor people, refus-
ing to fund new affordable housing, failing to pre-
serve existing housing, presiding over an increase 
in homelessness and slashing programs for low-
income people, the elderly and the disabled.11

Putting legislative force behind these words, Con-
gressman Frank followed by offering an amendment to 
the Committee’s Statement of Views and Estimates on the 
FY 2005 Budget, which specifically details the impacts of 
the Flexible Voucher proposal on voucher funding, the 
families who would be served, and the rents they would 
pay.12 The amendment passed on a roll call vote of 34-26, 

10For estimates of the potential impact of the cuts in 2005 and 2009 on 
every state and individual PHAs, see Press Release, Center on Budget 
and Policy Priorities, Local Effects of Proposed Cuts in Federal Hous-
ing Assistance (Mar. 17, 2004), available at http://www.cbpp.org/3-17-
04hous-states.htm.
11Statement of Congressman Barney Frank, Ranking Member, House 
Financial Services Committee, on the FY ‘05 Budget (Feb. 2, 2004).
12Amendment to Views and Estimates of the Committee on Financial 
Services on Matters to Be Set Forth in the Concurrent Resolution on 
the Budget for Fiscal Year 2005, Offered by Mr. Frank of Massachusetts 
(Feb. 25, 2004). See also Staff of the House of Representatives Comm. on 
Financial Services, 108th Cong., VIEWS AND ESTIMATES OF THE COMMITTEE ON 

FINANCIAL SERVICES ON MATTERS TO BE SET FORTH IN THE CONCURRENT RESOLU-
TION ON THE BUDGET FOR FISCAL YEAR 2005 19 (Comm. Print 2004) (includes 
amendment), available at http://financialservices.house.gov/media/
pdf/FY2005%20Views_FINAL.pdf, at 19.
13See Statement of Senator Kit Bond at the Senate HUD-VA Appropria-
tions Subcommittee Hearing (April 1, 2004), available at http://bond.
senate.gov/atwork/record.cfm?id=219951.
14The Senate Budget Resolution passed March 12 also proposes deep 
cuts in core low-income programs, such as Medicaid, while imposing 
restraints on other critical programs, such as the TANF reauthoriza-
tion. See Press Release, Center on Budget and Policy Priorities, Budget 
Priorities Under the Senate Budget Plan (rev. Apr. 2, 2004), available at 
http://www.cbpp.org/3-4-04bud.htm (analyzing the Budget resolution 
as passed by the full Senate, with the exception of the Feingold amend-
ment restoring pay-go rules for tax cuts, which is strongly opposed by 
the Republican leadership in both chambers). 
15”Under the Chairman’s Mark, sufficient budget authority and outlays 
are provided to renew all utilized Section 8 housing contracts. The Mark 
does not reflect the Administration’s block grant proposal (consistent 

with prominent Republican Doug Bereuter (R-NE) joining 
the Democrats in substituting this language for that con-
tained in the original Budget Views draft.

About the same time, the HUD-VA Subcommittee of 
the House Appropriations Committee next held a hearing 
on the voucher portion of the Administration’s budget on 
March 3, where several Democratic members (Ranking 
Member Mollohan and Congressman Price) strongly criti-
cized the Flexible Voucher plan. Subcommittee Chair Walsh 
(R-NY) has offered vague support for the plan, although 
without specifically endorsing all of the specifics.

On the Senate side, when VA-HUD Appropriations 
Subcommittee Chair Christopher Bond (R-MO) introduced 
then-nominee HUD Secretary Alphonso Jackson at his con-
firmation hearing in mid-March, he stated that Jackson had 
“inherited a budget request from OMB for ‘05 which under-
mines the financial viability and integrity of a number of 
important housing programs, including both Section 8 and 
FHA.” Later, at the Senate HUD-VA Appropriations Sub-
committee hearing on April 1, Senator Bond characterized 
the Bush proposal as “fatally flawed” and a “meat cleaver,” 
due to its promise of insufficient funding and abandoning 
targeting vouchers to the most needy, forecasting that the 
Senate would not have enough time to consider the plan 
this year.13

In addition, the Senate opposition may be more 
broadly based. The Senate Budget Committee earlier had 
approved a budget proposal on a party-line vote that cuts 
discretionary spending (including housing programs) 
by $2 billion beyond the Bush request, and this plan 
later passed the full Senate.14 While the Senate plan will 
make it very difficult for appropriators to fully fund both 
vouchers and other HUD housing programs, the Bud-
get Committee’s report did promisingly posit renewal 
of vouchers, while not endorsing block-granting.15 The 
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House Budget Resolution, however, was silent on the 
issue. However, House Appropriations Committee Chair 
Bill Young (R-FL) had mentioned the $1.7 billion shortfall 
in Section 8 funding proposed by the Administration’s FY 
2005 budget, while detailing many other significant prob-
lems for domestic discretionary programs posed by the 
budget, in a letter to fellow Republicans concerning the 
needs to be considered in developing the House version 
of the Budget resolution.16

These actions reflect the seeds of growing bipartisan 
opposition to the Administration’s “block and cut” pro-
posal for Section 8. Ultimately, its fate will be determined 
by the final shape of the Budget resolution (as of April 
15 still in Conference to resolve differences between the 
House and Senate versions), as well as subsequent actions 
by the appropriations committees when they develop 
their bills. An important element of the budget resolu-
tion will be whether it will contain the Senate’s version 
of the “pay-go” budget enforcement rule (adopted as an 
amendment on the Senate floor and so far acceded to by 
the Senate Republican leadership). This provision would 
require any additional spending or tax cuts to be offset by 
tax increases or spending reductions, unless sixty Sena-
tors vote to waive the rule, and is strongly resisted by both 
the Administration and the House leadership.

Advocates have also worked with Congressional 
supporters, such as Senator Paul Sarbanes (D-MD, Rank-
ing Member of the Senate Banking Committee) and Rep. 
Nydia Velasquez (D-NY, member of the House Housing 
Subcommittee) to circulate sign-on letters to mark and 
strengthen the opposition. Advocacy groups and other 
program participants (such as PHAs, apartment owners 
and realtors) have also voiced opposition. 

The fate of the Flexible Voucher plan will have a 
tremendous impact on many other federal housing pro-
grams, whose federal funding levels are now driven 
almost entirely by cost considerations. Look for further 
reports in the Housing Law Bulletin as the appropriations 
process unfolds later this year. n

142 U.S.C.A. § 1437f(t) (West 2003). 
2Pub. L. No. 106-74, § 538, 113 Stat. 1047, 1122 (1999) (establishing Sec-
tion 8(t) of the United States Housing Act and codified at 42 U.S.C.  
§ 1437f(t)).

Federal Court Rules that 
Enhanced Voucher Tenant Has 

Right to Remain
This article first appeared in the Nov.–Dec. 2004 Bulletin

In a case of first impression, a federal district court in 
New York has recently ruled that federal law requires own-
ers leaving the project-based subsidy programs to accept 
the replacement subsidies provided by Congress. Jeanty v. 
Shore Terrace Realty Ass’n, No. 03 Civ. 8669 (BSJ), 2004 WL 
1794496 (S.D.N.Y. Aug. 10, 2004). Last November, after a 
hearing but without an opinion, the court had issued a 
preliminary injunction that required the owner to accept 
a tenant’s voucher. In this ruling, the court relied both on 
a federal statute establishing the enhanced voucher pro-
gram1 and other HUD policies to permanently enjoin the 
owner from refusing to accept the tenant’s voucher and 
to renew her lease so long as she remained eligible for the 
voucher and complied with the terms of her lease. This 
ruling provides clear and direct support to the position 
that Congress itself has required owners to accept these 
subsidies, joining the position long espoused by tenant 
advocates and even by Department of Housing and Urban 
Development (HUD) since 2000.

Background

When private owners leave HUD’s multifamily hous-
ing programs, either by opting out of their project-based 
Section 8 contracts or by prepaying their HUD-subsi-
dized loans, many tenants are eligible to receive enhanced 
vouchers, pursuant to annual appropriations acts during 
the late 1990s and permanent legislation passed in 1999.2 
These new vouchers can usually cover the entire amount 
of any new higher market rent for the unit, if that amount 
is determined reasonable by the public housing authority 
(PHA).

For many years, some owners have disputed any duty 
to accept these vouchers to avoid tenant displacement, 
despite HUD’s repeated policy statements. Owners, HUD 
and PHA staff, and tenants alike have also been uncer-
tain about the duration of the duty to accept. For some 
of this time, Congress’ lack of explicit direction was part 

with Congressional action in 2004 appropriations on a similar proposal 
in 2004 budget request).” United States Senate Budget Committee, CHAIR-
MAN’S MARK 2005 BUDGET 600-44 (2003 [sic]), available at http://www.
senate.gov/~budget/republican/pressarchive/ChairmansMark2005.
pdf. While budget resolutions and reports are not technically binding 
on subsequent appropriations decisions, an enacted resolution makes 
subsequent spending decisions inconsistent with their terms subject to 
points of order in floor action, and thus they usually serve as a basic 
framework for appropriations. Therefore, such statements can only be 
helpful.
16Letter from C.W. Bill Young, House Appropriations Committee, to 
Republican Committee Members, att. 1 (Mar. 3, 2004).
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of the problem,3 but Congress soon acted,4 clarifying the 
enhanced voucher statute by restoring the inadvertently 
omitted language. The Conference Report explicitly stated 
that this revision was a clarification of law, not new law.5 
Subsequently, in its Section 8 renewal policy guide, HUD 
reiterated that tenants receiving enhanced vouchers have 
the right to remain in their units as long as the property 
remains available for rental use, meets housing quality 
standards, and rents for an amount approved as “reason-
able” by the local PHA.6 This protection is not time-limited, 
but extends beyond the first lease following conversion, 
lasting until the owner has good cause to terminate the 
tenancy for noncompliance with the lease.7 HUD policy 
seeks to implement this requirement by requiring own-
ers to certify on their “opt-out” or renewal form that they 
will comply with the tenants’ right to remain, as well as 
through language containing this commitment in the one-
year notice form.8 Despite these policies, and despite issu-
ing numerous letters informing specific owners of these 
duties, occasional owner resistance persists, giving rise to 
enforcement litigation like Jeanty.

The Case and Decision

After opting out of its project-based contract in 2003, 
project owner Shore Terrace offered all but four of its ten-
ants leases and agreed to accept their enhanced vouchers. 
However, while it was willing to sign unassisted leases for 
the four, and did so, it refused to accept their vouchers, 
allegedly because they were chronically late in paying rent 
or had refused access for repairs. The PHA informed the 
tenant that the owner had refused to sign the assistance 
contract, and indicated that it was issuing her a voucher 
to move. 

3In Fiscal Year (FY) 1999, Congress inadvertently omitted the tenants’ 
“election to remain” from the Appropriations Act. Pub. L. No. 105-276, 
112 Stat. 2461 (1998). However, HUD set forth the policy in its imple-
menting Notice H 99-36 (Dec. 29, 1999).
4See FY 2001 Military Construction and FY 2000 Emergency Supple-
mental Appropriations Act, Pub. L. No. 106-246, § 2801, 114 Stat. 511, 
569 (2000) (was H.R. 4425). This provision amended Section 8(t) of the 
United States Housing Act, 42 U.S.C. §1437f(t), to state that “the assisted 
family may elect to remain in the same project in which the family was 
residing on the date of the eligibility event . . . .”
5“[The report] inserts language as proposed by the House and the Senate 
clarifying the intent of title V, subtitle C, section 538 of Public Law 106-
74.” H.R. REP. NO. 106-710 (2000). 
6HUD, OFFICE OF MULTIFAMILY HOUSING, SECTION 8 RENEWAL POLICY: GUID-
ANCE FOR THE RENEWAL OF PROJECT-BASED SECTION 8 CONTRACTS, ¶ 11-3B 
(2001) [hereinafter SECTION 8 RENEWAL POLICY GUIDE], available at http://
www.hudclips.org (click shortcut link on left to “Section 8 Renewal Pol-
icy Guide”). See also Section 8 Tenant-Based Assistance (Enhanced and 
Regular Housing Choice Vouchers), PIH 2001-41 (Nov. 14, 2001).
7SECTION 8 RENEWAL POLICY GUIDE, supra note 6.
8Id. at ch. 8. 

9Jeanty, 2004 WL 1794496, at *3 (citing 42 U.S.C. § 1437f(t)(1)(B): “the 
assisted family may elect to remain in the same project in which the fam-
ily was residing on the date of the eligibility event for the project.”).
10Id.
11Id. at *5 (citing SECTION 8 RENEWAL POLICY GUIDE, supra note 6, at ¶ 11-
3B).

The tenant filed suit against the owner challenging its 
refusal to accept her enhanced voucher as a violation of 
the enhanced voucher statute. The PHA was sued as well. 
Although strongly supporting the tenant’s legal position 
under federal law, the PHA believed it lacked the power 
to force the owner to accept the voucher assistance. 

The court found that the statute was clear on its face, 
rejecting as “illogical” the owner’s claim that while the 
tenant has the right to remain, the owner has no duty to 
accept the voucher.9 In the court’s words, “[i]f a landlord’s 
obligation to accept enhanced vouchers upon opt-out was 
merely voluntary, then § 1437f’s grant to the tenant of the 
right to remain would be illusory,” noting that the right to 
elect to remain appears within the enhanced voucher sub-
section of the statute and hence cannot be divorced as the 
owner contended.10 The court also found unpersuasive the 
owner’s attempt to rely on the generally voluntary nature 
of an owner’s participation in the voucher program, dis-
tinguishing the additional protections afforded by the 
entirely separate enhanced voucher statute. 

Although because of the statute’s clarity it was unnec-
essary to do so, the court also pointed to HUD’s reason-
able interpretation in the Section 8 renewal policy guide 
and in a separate notice that owners are obligated to 
accept the vouchers, to which it would defer. Additional 
support came from the court’s view of the statute’s legis-
lative history. 

An additional question raised by the litigation was 
the duration of the owner’s duty to accept the enhanced 
voucher, specifically at the point of lease expiration. 
Employing a similar analysis as used for the duty to 
accept, the court found it illogical to provide a right to 
remain but not recognize a duty to offer a lease renewal, 
referring to the absence of any time-limit language in the 
statute as further support. Buttressing this conclusion, the 
court pointed to HUD’s reasonable interpretation in the 
Section 8 renewal policy guide.11

After issuing the declaration that the refusal violated 
the statute and the permanent injunction requiring accep-
tance of the voucher, the court reserved plaintiff’s claim 
for attorney’s fees and costs. The owner has since filed an 
appeal of the judgment with the United States Court of 
Appeals for the Second Circuit, but no stay of the injunc-
tion has been issued. n
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IRS Finally Clarifies Good  
Cause Eviction Protection  

for Tax Credit Tenants
This article first appeared in the October 2004 Bulletin

More than a decade following Congress’ passage of 
amendments to improve tenant protections, the Internal 
Revenue Service (IRS) has finally issued a formal Rev-
enue Ruling requiring all owners of Low-Income Housing 
Tax Credit (LIHTC) properties to place good cause evic-
tion requirements in the property’s recorded restrictions. 
IRS Rev. Rul. 2004-82, Q&A 5 (2004). The IRS thus joins a 
handful of state appellate courts that have held that the tax 
credit statute1 requires good cause for all terminations of 
tenancy.2 As it does with almost all other federal housing 
programs with the exception of vouchers, the good cause 
eviction requirement applies to all terminations of tenancy 
in the LIHTC program, whether during the term of the 
lease or at the end of the term.3 Because the ruling requires 
state agency tax credit allocators to review their LIHTC 
inventory to determine the extent of noncompliance and 
require certain curative actions in order for owners to 
continue to claim the credits, advocates should become 
informed about their state’s activities and simultaneously 
take action to protect tenants’ rights during this process.4 

The revenue ruling adopts the position that numer-
ous state agencies and several state appellate courts 
have already determined—that the LIHTC statute itself 
requires that every LIHTC property have a recorded 
“extended low-income housing commitment” (ELIHC), 
which, among other things, prohibits evictions or termi-

126 U.S.C.A. § 42 (West 2002). 
2Cimarron Village Townhomes, Ltd. v. Washington, No. C5-98-15671, 1999 
Minn. App. LEXIS 890, 1999 WL 538110 (July 27, 1999) (LIHTC tenants 
may be evicted only for good cause), on appeal after remand, 659 N.W.2d 
811 (Minn. App. 2003) (upholding finding that good cause existed); 
Bowling Green Manor Ltd. Partnership v. Kirk, No. 94CVG01059, 1995 
Ohio App. LEXIS 2707, 1995 WL 386476 (Ohio App. June 30, 1995) 
(finding sufficient state action to require good cause for termination of 
LIHTC and Section 8 tenancy); Bowling Green Manor Ltd. Partnership 
v. LaChance, 1995 Ohio App. LEXIS 2767, 1995 WL 386496 (Ohio App., 
June 30, 1995) (same); Carter v. Maryland Mgmt. Co., 2003 WL 22533198, 
2003 Md. LEXIS 740 (Md. Ct. App. Nov. 10, 2003) (good cause required 
for termination of LIHTC/Voucher tenancy, but good cause found). See 
also Marc Jolin, Good Cause Eviction and the Low Income Housing Tax Credit, 
67 U. CHI. L. REV. 521 (2000). A number of state agencies have previ-
ously recognized the requirement.
326 U.S.C.A. § 42 (h)(6)(E)(ii)(I) (West 2002) (“eviction or termination of 
tenancy (other than for good cause)”). 
4LIHTC projects local jurisdictions can be located through a HUD Web 
site at http://www.huduser.org/datasets/lihtc.html#data.

nations of tenancy other than for good cause.5 This obli-
gation exists throughout and for three years beyond the 
“extended use period,” which begins when the building 
first becomes part of a tax-credit-qualified property, and 
ends on the later of the date specified by the state agency 
in the ELIHC (which varies from state to state), or thirty 
years.6 The statute has contained this clarifying language 
since 1990.7 

This means that, aside from its impact on the owner’s 
ability to legally claim the tax credit, advocates and ten-
ants can use the statute and the IRS interpretation imme-
diately to defend evictions without cause. In addition, 
advocates can use the statute to immediately seek negotia-
tions or judicial relief requiring the good cause protection 
to be expressed in the tenant’s lease. The LIHTC statute 
itself not only requires the language to be included in the 
project’s ELIHC, but also provides the tenant an express 
right to enforce the prohibition on no-cause evictions.8

Under the ruling, by December 31, 2004, each state 
credit allocator must review all existing ELIHCs in its 
jurisdiction to determine whether they contain an explicit 
“no cause eviction protection.”9 If any ELIHC lacks such 
a provision, the state agency must make a determina-
tion that the ELIHC is invalid and the property is not 
in compliance, and presumably then notify the owner. 
Under the Ruling, absent a prompt cure to include such 
good cause language in the project’s ELIHC, a noncom-
pliance determination jeopardizes the owner’s ability 
to claim the credit, which could affect prior, current and 
future tax years.10 Hopefully this substantial financial risk 
will encourage faster compliance by those owners whose  
ELIHCs are currently lacking the required language.

Because the method used by various state agencies to 
implement the statute’s ELIHC requirements may vary, 

526 U.S.C.A. § 42 (h)(6)(B)(i) (West 2002). 
6Under the statute, the “extended use period” is fifteen years after the 
close of the compliance period, which is itself fifteen years, for a total of 
thirty years. 26 U.S.C.A. § 42 (h)(6)(D) (West 2002), which refers to the 
definition of “compliance period” in § 42(i)(1). The statute also requires 
the good cause protection to last for three years beyond the termination 
of the extended low-income housing commitment, which is usually the 
determinant of the extended use period, as it is often longer than thirty 
years. 26 U.S.C.A. § 42 (h)(6)(E)(ii) (West 2002). 
7Omnibus Budget Reconciliation Act of 1990, Pub. L. 101-508, 
§ 11701(a)(7), 104 Stat. 1388-506 (1990).
826 U.S.C.A. § 42 (h)(6)(B) (i) (establishing the rent limitations and good 
cause eviction protections) and (ii) (authorizing state court enforcement) 
(West 2002). 
9Rev. Rul. 2004-82, at A-5.
1026 U.S.C.A. § 42 (h)(6)(J) (West 2002). The ruling allows owners one 
year from the date of any state agency determination of noncompliance 
to bring the property into compliance, and preserve the ability to claim 
the credit for tax year 2004, and all subsequent and prior years. Rev. Rul. 
2004-82, at A-5, ¶ 2.
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11See NHLP, HUD HOUSING PROGRAMS: TENANTS’ RIGHTS ch. 14 (3d ed. 2004) 
(statutes, regulations and cases exploring these issues in other federal 
housing programs).

1Joint Statement of the Department of Housing and Urban Development 
and the Department of Justice, Reasonable Accommodations Under the Fair 
Housing Act (May, 17, 2004) [hereinafter “Joint Statement”]. The Fair Hous-
ing Act is codified at 42 U.S.C.A. §§ 3601-3619 (West, WESTLAW through 
P.L. 108-303 (excluding P.L. 108-293) approved 09-08-04). The “reasonable 
accommodation” duty is set forth at 42 U.S.C.A. § 3604(f)(3)(B).
2For a more thorough discussion on using reasonable accommodations to 
prevent evictions, see Fair Housing Information Sheet #4, at http://www.
bazelon.org/issues/housing/infosheets/fhinfosheet4.html (last visited 
June 9, 2004).
342 U.S.C.A. § 3604(f)(3)(B) (West, WESTLAW through P.L. 108-303 
(excluding P.L. 108-293) approved 09-08-04); 24 C.F.R. § 100.204 (2003).
429 U.S.C.A. § 794 (West, WESTLAW through P.L. 108-303 (excluding P.L. 
108-293) approved 09-08-04). 
5For more on Section 504, see U.S. Department of Housing and Urban 
Development, Office of Public and Indian Housing, Notice PIH 2003-31 
(HA) (www.hud.gov/offices/fheo/disabilities/PIH03-21.pdf) and “Sec-
tion 504: Frequently Asked Questions,” (www.hud.gov/offices/fheo/
disabilities/ sect504faq.cfm#anchor272118). 

HUD and DOJ Clarify  
Reasonable Accommodations
This article first appeared in the October 2004 Bulletin 

In an effort to clarify the obligations of housing pro-
viders and rights of tenants, the Department of Housing 
and Urban Development (HUD) and the Department of 
Justice (DOJ) in May published a memorandum regarding 
“reasonable accommodations” for people with disabilities 
pursuant to requirements of the Fair Housing Act.1 The 
Joint Statement provides a fairly complete and accurate 
picture of what courts and administrative judges have 
decided on specific issues in the area, while refraining 
from exploring uncharted territory, so it provides a use-
ful resource for advocates and housing providers alike. 
The Statement may be especially important for advocates 
since requesting reasonable accommodations can be par-
ticularly helpful in both enabling people with disabilities 
to have full access to housing and preventing evictions.2

The Fair Housing Act requires housing providers to 
make reasonable accommodations necessary to “afford a 
person with a disability the equal opportunity to use and 
enjoy a dwelling.”3 Those housing providers that receive 
federal financial assistance are also subject to Section 504 
of the Rehabilitation Act of 1973,4 which imposes a simi-
lar reasonable accommodation duty, but also potentially 
greater obligations. The Statement is limited to reasonable 
accommodation duties affecting rules, policies, practices 
and services (which are virtually identical under the Fair 
Housing Act and Section 504), not those involving struc-
tural modifications to units, which might be required 
under Section 504.5 

agencies are likely to proceed in different fashions to imple-
ment the Ruling for any noncomplying properties in their 
jurisdictions. Hopefully, the task of identifying noncom-
plying properties can be simplified by an agency’s review 
of any form ELIHCs that it has used over the years for its 
LIHTC inventory. This would allow an agency to quickly 
determine any subsets of noncomplying properties. 

Those agencies whose ELIHCs are a single bilateral 
agreement between the agency and the owner, recorded as 
a binding restriction on the property, may have to execute 
a revised ELIHC with the owner, whereas those whose 
existing agreements expressly require an owner to comply 
with the LIHTC statute may be able to simply require the 
owner to execute and record a form unilateral amendment 
to the ELIHC or other restrictive covenant. 

In all cases, it will also be important to obtain amend-
ments to the leases used by project owners, as this is the 
primary reference point for tenants, managers and local 
eviction court judges for determining the applicable rules, 
certainly not the recorded ELIHC. Also important will be 
more detailed definition of the good cause protection, and 
what procedural protections, such as the length and con-
tent of any prior notice, will be required.11

Working with other advocates, NHLP has pre-
pared simple form amendments to project ELIHCs and 
leases which could be readily adapted to the specific 
circumstances of any particular jurisdiction or property.  
Contact Jim Grow at NHLP for more information. n

Because the method used by various  
state agencies to implement the statute’s 
ELIHC requirements may vary, agencies 

are likely to proceed in different  
fashions to implement the Ruling for  

any noncomplying properties 
in their jurisdictions.
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Who Must Provide Reasonable  
Accommodations?

The reasonable accommodation requirements apply 
to most entities engaged in providing housing and resi-
dential lending, including owners, managers, homeowner 
and condominium associations, lenders, real estate agents 
and brokers, as well as state and local governments. The 
Fair Housing Act contains a few specific exceptions for 
some private, individual owners selling their own homes 
or owner-occupants of buildings with less than four 
units.6 

Who Is Entitled to a Reasonable  
Accommodation?

The Fair Housing Act defines persons with disabili-
ties (actually “handicaps”) to include individuals with 
a physical or mental impairment that substantially lim-
its one or more major life activities, who are regarded as 
having or who have a record of such an impairment.7 The 
Fair Housing Act covers numerous disabilities, including 
many diseases and conditions, but specifically does not 
protect juvenile offenders or sex offenders.8 Persons cur-
rently engaging in the illegal use of controlled substances 
are not protected either, in contrast to those recovering 
from substance abuse, who can request reasonable accom-
modations.9 

Those whose tenancy would constitute a “direct threat” 
to the health and safety of other individuals or result in 
substantial physical damage to the property of others are 
not entitled to a reasonable accommodation, unless a rea-
sonable accommodation would substantially eliminate the 
threat.10 Significantly, the Statement helpfully specifies that 
a “direct threat” must rely on objective evidence and can-

6Joint Statement, Q&A2, at 3.
7Joint Statement, Q&A 3, at 3-4 (including definitions of “physical or 
mental impairment,” “substantially limits,” and “major life activity”); 
42 U.S.C.A. § 3602(h) (West, WESTLAW through P.L. 108-303 (excluding 
P.L. 108-293) approved 09-08-04). The Statement’s listing of “major life 
activities” of central importance to daily life, such as seeing, hearing, 
walking, breathing, performing manual tasks, self-care, learning and 
speaking, is not exhaustive.
8Joint Statement, Q&A 4, at 4. The Joint Statement defines the term “physi-
cal or mental impairment” to include, but not be limited to, such diseases 
and conditions as orthopedic, visual, speech and hearing impairments, 
cerebral palsy, autism, epilepsy, muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, HIV infection, mental retardation, emo-
tional illness, drug addiction (other than addiction caused by current, 
illegal use of a controlled substance) and alcoholism. 
9Id.
10Id.

11Id. Q&A 5, at 4-5; 42 U.S.C.A. § 3604(f)(9) (West, WESTLAW through 
P.L. 108-303 (excluding P.L. 108-293) approved 09-08-04).
12Joint Statement, Q&A 5, at 5.
13See, e.g., Bazelon Center for Mental Health,.Fair Housing Information 
Sheet #4, at http://www.bazelon.org/issues/housing/infosheets/fhin-
fosheet4.html (last visited June 9, 2004).
14Joint Statement, Q&A 12, at 10.
15Id., Q&A 12 and 13, at 10-11.

not be based on fear, speculation or stereotype.11 The State-
ment specifically states that housing providers must “take 
into account intervening treatment or medication that has 
eliminated a past direct threat,” including a history of overt 
acts.12 The precise contours of the direct threat exception 
and the reasonable accommodation duty will undoubtedly 
remain the subject of case-by-case negotiation,13 since the 
Statement also requires the requester to provide satisfac-
tory assurances that the requested accommodation will in 
fact be implemented to address the threat. 

How and When Are Reasonable  
Accommodation Requests to Be Made?

Persons with disabilities may make a request for an 
accommodation at any time, and it is not necessary that 
the request be made in any particular manner. They need 
only ask the housing provider for an exception, change 
or adjustment to a rule, policy, practice or service because 
of their disability.14 The Statement recites that they should 
explain the requested accommodation, and need only 

explain the relationship between the requested accommo-
dation and the disability if the need is not readily apparent 
or already known to the provider. The persons with the 
disability, or someone acting on their behalf, must merely 
bring the request to the housing provider’s attention, in 
a manner that a reasonable person would understand 
as a request for an exception or change because of a dis-
ability, with no use of specific terminology required. This 
can be done either in writing or orally, although the State-
ment naturally recommends written requests. Although a 
provider may adopt forms or procedures for reasonable 
accommodation requests, the tenant is under no obligation 
to follow them.15 The Statement is clear that the provider’s 

Persons with disabilities may make a 
request for an accommodation at any time, 

and it is not necessary that the request be 
made in any particular manner.
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duty to evaluate a reasonable accommodation request is 
triggered by a request from a qualified individual.

What Is a Reasonable Accommodation  
and When Is One Required?

Although a request is required, precision about the 
precise accommodation is not. Cases have imposed a 
high standard upon the housing provider to “identify 
and implement a reasonable accommodation, even when 
one is not proposed by the tenant herself.”16 Nonethe-
less, demonstrating a close nexus between the requested 
accommodation and the individual’s disability increases 
the chances for successful resolution of reasonable accom-
modation requests, especially in court.17 The Statement 
offers examples of appropriate relationships. For example, 
a housing provider must accommodate a deaf person by 
allowing an assistive hearing dog in the apartment, despite 
a “no pets” policy, since the requested accommodation is 
directly related to the individual’s disability. Similarly, a 
tenant who fears leaving her apartment due to a mental 
disability may not be required to pay her rent in person, 
even if that is the housing provider’s general policy.18 

Providers can deny requests if the person seeking 
the accommodation lacks a qualifying disability or if the 
requested accommodation is not sufficiently related to the 
disability. In addition, requests that impose undue finan-
cial and administrative burdens on the housing provider 
or fundamentally alter the nature of the provider’s opera-
tions are unreasonable and need not be honored.19 The 
Statement provides little clarification of “undue burden,” 
calling for case-by-case analysis involving several fac-
tors.20 Some cost alone is insufficient to justify denial of a 
request. Providers cannot just say “no”—even the making 
or rejection of a request for an unreasonable accommoda-
tion does not end the matter, as the Statement indicates 
that the parties should work together through an interac-

tive process to seek an alternative reasonable accommoda-
tion.21 If agreement concerning an alternative reasonable 
accommodation still proves unreachable, the tenant may 
file a complaint.22 

May Housing Providers Charge Fees or  
Deposits for Granting Requests for a  

Reasonable Accommodation?

The Statement reiterates that it is illegal to charge 
persons with disabilities a fee for providing reasonable 
accommodations.23 However, if the reasonable accommo-
dation leads to property damage to the unit or common 
area, the housing provider may charge the tenant for the 
cost of repairing the damage. Permissible charges would 
include charges for an assistive pet that causes damage, or 
for use of a motorized scooter that scrapes the walls.24 

How Quickly Must Providers Respond and May 
They Request Additional Information?

The Statement specifies a general rule that reason-
able accommodation requests warrant a prompt response 
and an undue delay may be deemed a failure to provide 
a reasonable accommodation,25 but no other details on the 
timeliness of responses are provided. 

One confusing area has been what information con-
cerning disabilities may legally be requested by housing 
providers. Current or potential residents are not required 
to disclose if they have a disability or the severity of a 
known disability as long as they have not requested an 
accommodation.26 Generally, housing providers may not 
inquire about the disabilities of applicants or their house-
holds or associates, including their nature and severity. 
However, a housing provider may inquire to determine 
if an applicant: (1) can meet the requirements of tenancy; 
(2) is a current illegal abuser or addict of a controlled sub-
stance; or (3) qualifies for a dwelling legally available only 
to or on a priority basis to persons with a disability or to 
persons with a particular type of disability, so long as the 
provider asks all applicants these questions. 

When a tenant or applicant with a qualifying disabil-
ity requests a reasonable accommodation, a housing pro-
vider may request information to determine if a reasonable 

16Bazelon Center for Mental Health Law, Fair Housing Information Sheet 
#4, at http://www.bazelon.org/issues/housing/infosheets/fhinfos-
heet4.html (last visited June 9, 2004) (referencing Roe v. Hous. Auth., 909 
F. Supp. 814 (D.Colo. 1995) and Roe v. Sugar River Mills Assocs., 820 
F.Supp. 636 (D.N.H. 1993)).
17Joint Statement, Q&A 6, at 6. See also Fair Housing Information Sheet 
#4, at http://www.bazelon.org/issues/housing/infosheets/fhinfos-
heet4.html (last visited June 9, 2004).
18Joint Statement, Q&A 6, at 6.
19Id., Q&A 7, at 7.
20Id. at 7. E.g., Citywide Assocs v. Penfield, 409 Mass. Super. Ct. 140, 564 
N.E.2d 1003 (Mass. 1991) ($520 not an “undue burden”). The Statement 
describes a request by a mobility-impaired tenant for transportation and 
assistance in grocery shopping when the provider has never offered such 
services as an example of a “fundamental alteration” that is refusable. 
Joint Statement, Q&A 8, at 8.

21Id., Q&A 7, at 7. Providers may also offer alternative accommodations 
to ones that are reasonable, but requesters need not accept them. 
22Id., Q&A 10, at 9.
23Id., Q&A 11, at 9.
24Id. at 9.
25Id., Q&A 15, at 11.
26Id., Q&A 16 at 11-12.
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accommodation is necessary, but may not request such 
information if the disability is obvious or known and the 
need for the requested accommodation is readily apparent 
or known.27 If only the need for the accommodation is not 
apparent or known, the inquiry may also seek informa-
tion necessary to evaluate the disability-related need for 
the accommodation.28 Generally, information concerning 
the extent of the actual disability should be limited to ver-
ifying the existence of a qualifying condition and estab-
lishing the nexus to the requested accommodation.29 This 
information can often be provided by the requester, but 
third-party verification can also come from both medical 
professionals (not just doctors) and non-medical persons 
or agencies in a position to know about the disability. The 
Statement indicates that generally verification through 
medical records is unnecessary.30 

Conclusion

The HUD-DOJ Joint Statement provides a helpful 
summary of the law concerning reasonable accommoda-
tion. By incorporating existing rules and most cases and 
administrative rulings in the area, the Statement provides 
more guidance from a relatively vague statute than is 
generally available to advocates and providers alike. The 
Statement should significantly advance Congress’ intent 
in adopting the reasonable accommodation duty. n

1The official title of the Act is the “Fiscal 2005 HUD Appropriation (H.R. 
5041, S. 2825), Departments of Veterans Affairs and Housing and Urban 
Development, and Independent Agencies Appropriations Act, 2005.”
2CONGRESSIONAL BUDGET OFFICE, THE ECONOMIC AND BUDGET OUTLOOK: SUM-
MER UPDATE (2004).
3See David Streitfeld, Dollar’s Decline Is Reverberating: If foreign investors 
look elsewhere, interest rates could climb and living standards could fall, Los 
Angeles Times (Nov. 2004), at http://www.latimes.com/business/la-fi-
dollar14nov14,0,5679791.story. See also, RICHARD KOGAN, DAVID KAMIN, 
CENTER ON BUDGET AND POLICY PRIORITIES, NEW CONGRESSIONAL BUDGET 
OFFICE ESTIMATES SHOW CONTINUED HIGH DEFICITS AND FURTHER FISCAL DETE-
RIORATION (2004).

FY 2005 Appropriations Update
This article first appeared in the Nov.–Dec. 2004 Bulletin

Negotiations over the Fiscal Year (FY) 2005 VA-HUD 
Appropriations Act drew to a hurried close on November 
20.1 Where the Bush Administration sought to slash feder-
ally subsidized housing (and other discretionary spending 
and social programs), Congress is, instead, authorizing 
sufficient funds to maintain a host of programs, but at a 
reduced level. These reductions come at a time when the 
public’s need for assistance has only increased. It is hard 
to say whether Congress is showing backbone in insisting 
that social programs receive a basic level or support—or 
whether it indicates that Congress is gradually succumb-
ing to pressure to abandon the growing number of have-
nots who comprise the body politic of the United States.

The Fiscal Backdrop

The Congressional Budget Office’s 2001 projection of 
a surplus in 2004 has turned out to be unfounded. Instead, 
our country now has a federal deficit of $422 billion.2 The 
dollar’s value has declined markedly, which could trig-
ger inflation.3 The resulting rise in interest rates nation-
ally would, historically, result in higher credit card and 
other personal finance rates, increasing the debt burden of 
the American public. An increased debt burden will mean 
less money available to pay for housing and increased 
demand for shrinking affordable housing programs. The 
2005 “Defense and Homeland Security” bills constitute 
more than half of the total proposed 2005 budget. 

Section 8 Voucher Assistance

Organizing by community groups, advocates and 
PHAs helped to stop some of the worst of the Section 8 
proposals. Neither the House nor the Senate approved 
the proposed block-granting of the voucher program. The 
Bush Administration’s proposal to cut voucher funding 

27Id. at 12.
28Id., Q&A 18, at 13-14.
29Id. at 13.
30Id. at 14.
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drastically has also been rejected. Still, proposed fund-
ing levels by the House and Senate committees probably 
fall a little short of funding needs for maintaining current 
voucher levels. HUD will fund PHAs on a formula/dollar 
basis, as contrasted with the cost-based system which was 
in place prior to FY 2004.

The Act funds tenant-based Section 8 at 
$14,836,096,000—a level that is slightly above the 2004 
funding level. Allowable expenditures include renewal 
of expiring housing choice vouchers, enhanced vouchers, 
relocation assistance, and payment of fees to public hous-
ing agencies administering voucher programs. The Fam-
ily Self-Sufficiency program funding has dropped down 
to $46 million—a loss of $2 million compared to FY 2004 
levels. 

The Act reduces administrative funds for the program 
below FY 2004 levels as well as reducing program reserves 
to one week. Readers are well aware of the debacle of 
the Department of Housing and Urban Development’s 
(HUD) limitation on the distribution of voucher funds 
last year and its formula change which resulted in a 3% 
decline in the number of vouchers in use. Approximately 
60,000 families were not assisted as a result. PHAs con-
tinue to hold back vouchers and have reduced the amount 
of rent paid per voucher as a result of HUD’s actions. It 
is likely that PHAs will continue to release fewer vouch-
ers in order to try to safeguard themselves against further 
funding hardships or regulatory hurdles that HUD may 
impose in the future.4 

Regrettably, the conference report instructs that “HUD 
may also provide agencies with flexibility to adjust pay-
ment standards and portability as necessary to manage 
within their 2005 budgets.”5 How HUD will interpret and 
implement this comment is not known. However, if calen-

6Id.
7Id. 

dar year 2004 is any guide, the interpretation will not be 
expansive or generous. The language allows HUD to insti-
tute restrictive policies for reducing the payment standard 
and limiting portability, which is a basic element of the 
voucher program. Perhaps recognizing that there must 
be some restraint, the congressional conferees further 
caution that “[a]gencies shall ensure that current elderly 
and disabled voucher families be protected against sig-
nificant impact resulting from adjustment made by agen-
cies to maintain their voucher programs within their 2005 
budgets”6 and elsewhere instructed PHAs to “protect the 
most at-risk families.”7

HUD is required to renew PHA funding contracts in 
calendar year 2005 based on Voucher Management Sys-
tem leasing and cost data averaged for the months of May, 
June and July of 2004, and applying a 2005 Annual Adjust-
ment Factor to be established by HUD. Some flexibility is 
allowed only for first-time renewals of tenant protection 
or HOPE VI vouchers. Moving to Work (MtW) PHAs will 
continue to be funded per their MtW agreements. PHAs 
are prohibited from using voucher funds to support the 
leasing of more units than the agency’s authorized level. 

PHAs will be forced to operate within prescribed 
budgets, as determined by HUD, without any flexibility 
or amendments. Thus, there will be no allowance for such 
exigencies such as rent increases in the private market 
or overall average reductions in tenants’ incomes. As a 
consequence, any increase in the cost of the voucher pro-
gram will be passed on to participants as a higher cost 
burden or fewer vouchers will be released onto the mar-
ket in affected jurisdictions. HUD does not have a cen-
tral fund or other funds to replenish program reserves. 
In other words, PHAs that have reserves and dip into 
them will not be reimbursed by HUD under Fiscal Year 
2005 Appropriations. Thus, there is no encouragement to 
PHAs to increase utilization up to the authorized level. 
In fact, because of the fixed dollar amount of the subsidy, 
the only way that PHAs could increase utilization above 
the May, June and July of 2004 level would be by reducing 
their average costs. PHAs should know what those costs 
are shortly: within 45 day of the enactment of the FY 2005 
Act, HUD must inform each PHA of its annual budget. 
HUD cannot cause additional harm, as it did in FY 2004, 
by delaying in informing PHAs of the dollar amount of 
their annual budgets. 

Within the Working Capital Fund is a $25 million 
set-aside, which HUD may allocate to PHAs “that need 
additional funds to administer their section 8 programs.” 
Though it is clear that the set-aside may be used only 

PHAs will be forced to operate within  
prescribed budgets, as determined by HUD, 

without any flexibility or amendments. 
Thus, there will be no allowance for such 

exigencies such as rent increases in the  
private market or overall average reductions 

in tenants’ incomes.

4Id. 
5H.R. REP. NO. 108-792, at 21 (2004), available at http://thomas.loc.gov/
home/omni2005/index.htm.
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to support Section 8 tenant-based program activities, it 
is not clear how eligibility for funds will be determined. 
HUD has thirty days from the enactment of this Act to 
issue notice implementing this provision. It is not clear 
whether that will be a notice to the public. If it is, advo-
cates and PHAs should avail themselves of the opportu-
nity to comment on HUD’s proposal for how and when 
these funds may be accessed. This may represent the best 
opportunity to ensure a minimal safety net for PHAs and 
program participants.

Tenant-based rental assistance and project-based assis-
tance will be funded in two different “accounts,” theoreti-
cally to establish better oversight of expenditures. 

Project-Based rental assistance will be funded approx-
imately 10% more than the Fiscal Year 2004 level. 

Public Housing

Already strapped PHAs will be buffeted by decreas-
ing public housing funding levels. The Act sets the Public 
Housing Operating Fund at 68% of 2004 levels. Most of the 
reason for the huge differential between this year and last 
year’s funding levels is that PHA funding is being shifted 
from a fiscal year to a calendar year. Thus, for example, 
a PHA already funded in its original fiscal year through 
March of 2005 would receive only another nine months’ 
worth of funding under the FY 2005 Appropriations Act. 
Consequently, the total funds needed to maintain PHAs’ 
public housing operations, even at 2004 levels, will be 
greatly reduced. This does not, however, mean that the 
Operating Fund will be sufficient to meet PHAs’ true cost 
of operations. In real terms, the Public Housing Capital 
Fund has been cut by approximately 3.6%.8 Moreover, 
Congress failed to provide funding for PHAs to transition 
from a fiscal year to a calendar year basis. The Senate had 
proposed to allocate $30 million for this transition.

HOPE VI revitalization funds have been cut by 
around 3.4% compared to FY 2004 levels. However, HUD 
has not asked for any HOPE VI funding for FY 2005. 
HOPE VI presents a mixed blessing, as it has resulted in 
a net loss of public housing units affordable to extremely 
low-income residents and widespread displacement of 
such families from their neighborhoods while providing 
substantial funds to redevelop a small number of public 
housing sites.9

8See NHLP, Proposed Cuts to Public Housing Remain Unresolved, 34 HOUS. 
L. BULL. 199, 213 (2004) (discussing the effect of the then-proposed cut 
of 4.3%). 
9See NHLP, ET AL., FALSE HOPE: A CRITICAL ASSESSMENT OF THE HOPE VI 
PUBLIC HOUSING REDEVELOPMENT PROGRAM (2002), available at http://www.
nhlp.org/html/pubhsg/FalseHOPE.pdf.

10See NHLP, Proposal to Limit Public Housing Authority Voter Participation 
Programs Is Criticised, 34 HOUS. L. BULL. 199, 212 (2004).

A program designed to provide supportive services 
and resident empowerment activities to public housing 
residents will also suffer a reduction. The Resident Oppor-
tunity and Self-Sufficiency (ROSS) program will receive 
almost 3% less in funding than it did in 2004. 

Significantly, the Congressional conferees removed 
from the appropriations bill the Senate proposal regard-
ing limitations on PHA activities regarding voter partici-
pation. The Conference Report, however, states that PHAs 
cannot use HUD funds for partisan activities, which is 
redundant, as such partisan activities are already pre-
cluded by the Hatch Act.10 In addition, Congress added 
an inartfully drafted provision that proposes to include 
within tenant income that is available for housing costs 
the amount of scholarship income received by an athlete. 

Native American Housing Funds

Congress reduced Native American Housing Block 
Grant funds by approximately 3.6 % compared to 2004  
levels. A smaller reduction was made to the Indian housing 
Loan Guarantee Fund Program. The Block Grant program 
provides flexible funds to Indian tribes and tribally desig-
nated housing entities to address their community hous-
ing needs. Funds may be used for operating expenses and 
capital needs. These funds are the primary, and in many 
cases only, source of funding for desperately needed hous-
ing for Native Americans. The guaranteed loan program 
permits Native Americans to build or purchase homes 
on trust land. Without the guarantee, private lenders are 
reluctant to loan money for homeownership on trust land. 

Despite the fact that Native Americans continue to 
be the most impoverished and underserved group in the 
United States, housing joins the list this year of the myr-
iad of Native American programs that the federal govern-
ment proposes to cut significantly. Other proposed cuts 
target education programs (primary through university 
level), health services, and law enforcement/tribal court 
services. 

Housing joins the list of the myriad of 
Native American programs that the federal 

government proposes to cut significantly.
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Native Hawaiian Housing Funds

The Hawaiian Housing Block Grant Program, created 
in the year 2000, will be continued at last year’s funding 
level of $9 million under the Community Development 
Fund. Funds may be used for affordable housing devel-
opment to serve low-income Native Hawaiians. It is not 
clear why the funds are being included under Commu-
nity Development instead of being funded as a separate 
line item. The Native Hawaiian Housing Loan Guarantee 
Fund, similar in purpose to the Native American program, 
will be funded at $1 million—a slight reduction from last 
year’s funding level. 

Housing needs in Hawaii, for Native Hawaiians in 
particular, are severe. For purposes of state programs, 
“Native Hawaiian” is currently defined as a person with 
at least 50% Hawaiian blood, and their successors or 
assignees of less than 50% Hawaiian blood. Government 
figures on the total number of Hawaiian residents who 
fall into this category range from a low of 45,000 to a high 
of 70,000.11 A 2003 study commissioned by the Depart-
ment of Hawaiian Home Lands found that 62% of Native 
Hawaiian households living on Hawaiian homelands are 
low or very low-income—a 20% increase in poverty level 
since a 1995 HUD study.12 Of low-income Native Hawai-
ian households, 68% experience housing problems, such 
as affordability, overcrowding, structural quality, avail-
ability or some combination of these problems. For very 
low-income households, nearly 75% experience a housing 
problem of some sort.13 

Housing for Persons with AIDS

The Housing Opportunities for Persons with AIDS 
(HOPWA) program, which has been vitally important 
for helping to ensure that people living with HIV/AIDS 

11Approximately 57% of Native Hawaiians live in Hawaii, per U.S. Cen-
sus 2000 figures. 
12DEPARTMENT OF HAWAIIAN HOME LANDS, NATIVE HAWAIIAN HOUSING PLAN 
6 (2003) available at http://www.hawaii.gov/dhhl/accepted.2004nhhp.
pdf. 
13Id. at 7. 

and their families are housed, will receive less funding 
this year than in 2004. The Act reduces HOPWA fund-
ing by approximately 4%. Existing permanent supportive 
housing contracts that are expiring will receive continued 
funding before any new, competitive grants (provided the 
housing was funded under the national competition for 
HOPWA funds and still meets program requirements). 
HOPWA funds pay for permanent housing, rental assis-
tance and supportive services. The majority of people 
served are extremely low-income, while another almost 
30% are low-income.14

Housing for the Elderly

Housing for the Elderly refers to the Section 202 
program, which funds acquisition, rehabilitation or con-
struction of housing for low-income seniors, as well as 
project-based rental assistance for units already con-
structed under the program. The Act reduces funding for 
this program by about 3.5% below its 2004 level. 

Housing for People with Disabilities

The Act reduces funding for Housing for People with 
Disabilities (also known as the Section 811 program) by 
almost 4%. The program funds acquisition, rehabilitation 
or construction of supportive housing for people with 
disabilities, as well as project-based rental assistance for 
existing Section 811 buildings. In addition to the funding 
cut, it is worth noting the House and Senate’s admonish-
ment of HUD for not anticipating the true cost of its ten-
ant-based contracts entered into prior to fiscal year 2004. 
Congress, however, did authorize additional funds to 
address the expense. The admonishment is in alignment 
with the general suspicion Congress seems to have of how 
HUD manages its assisted housing programs. 

Fair Housing

The federal government funds the Fair Housing Assis-
tance Program, which assists HUD-certified, state and 
local fair housing enforcement agencies. The Fair Housing 
Initiatives Program provides support to nonprofit organi-
zations, state and local government agencies as well as 
other, non-federal entities, for the purpose of eliminat-
ing or preventing housing discrimination and improv-
ing housing opportunities for protected classes. Funding 
under the Act for these activities is reduced by over 3%.

A study commissioned by the Department 
of Hawaiian Home Lands found that 62% 
of Native Hawaiian households on Hawai-
ian homelands are low or very low-income.

14See HUD, OFFICE OF POLICY DEVELOPMENT AND RESEARCH, NATIONAL EVALU-
ATION OF THE HOUSING OPPORTUNITIES FOR PERSONS WITH AIDS PROGRAM 
(HOPWA) (2001), available at http://www.huduser.org/periodicals/rrr/
rrr_4_2001/0401_1.html. 
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Rural Housing and Economic Development

The House proposes a 3.5 % cut in Rural Housing and 
Economic Development funding for 2005. These funds 
help nonprofits, community development corporations, 
Native-American tribes, state housing finance agencies, 
and other economic development agencies provide for the 
housing and development needs of rural communities. The 
Section 515 Rural Rental Housing Program will receive a 
massive 14% cut, with funding at $100 million for Fiscal 
Year 2005 compared to $116.5 million in 2004. The new 
preservation loan program will receive $3 million.15 

Conclusion

Congressional acquiescence to underfunding and 
defunding of essential federal programs is hurtful and 
short-sighted. Line items labeled “defense” and “anti-ter-
rorism” are sacred cows when it comes to appropriations 
discussions. Few Americans, including members of Con-
gress, are willing to question these items in the federal 
budget for fear of being labeled un-American or unpatri-
otic. As a consequence, these sacred cows eat their way 
through precious funds that could make the lives of resi-
dents in this country safer and better. Other policies of this 
administration—including massive tax cuts to those who 
are already wealthy, and handouts to large corporations—
have also threatened the safety, security, and quality of 
life of the other residents in this country. Until we address 
these fundamental inequities, we will continue to fight a 
piecemeal battle to save the frayed strands that constitute 
America’s disappearing safety net. n

On December 8, 2004, President Bush signed into law the Con-
solidated Appropriations Act, 2005, Pub. L. No. 108-447 (2004), 
which incorporated the 2005 VA-HUD Appropriations Act.

Recent Cases
These cases appeared in the Sept.–Dec. 2004 Bulletins.

The following are brief summaries of recently reported 
federal and state housing cases that should be of interest to 
housing advocates. Copies of the opinions can be obtained 
from a number of sources including the cited reporter, 
Westlaw,1 Lexis,2 or, in some instances, the court’s Web 
site.3 Copies of the cases are not available from NHLP.

Emergency Low Income Housing  
Preservation Act (ELIHPA); Low-Income  
Housing Preservation and Resident 
Homeownership Act of 1990 (LIHPRHA)

Independence Park Apts. v. United States, 2004 WL 1918718 
(Fed. Cl. Aug. 27, 2004). On remand from the Federal 
Circuit, the Court of Federal Claims considered the cal-
culation of damages to Plaintiff owners of HUD-assisted 
housing developments for temporary regulatory takings 
claims related to the Emergency Low Income Housing 
Preservation Act of 1987 and the Low-Income Housing 
Preservation and Resident Homeownership Act of 1990. 
This case is an offshoot of Cienega Gardens v. United States, 
331 F.3d 1319 (Fed. Cir. 2003). The claims court adopted 
Plaintiffs’ model for the calculation of damages, which 
was based on rents Plaintiffs were unable to receive as a 
result of being unable to prepay their federally insured 
mortgages, plus interest.

Fair Housing — Disability

United States v. Edward Rose & Sons, 2004 WL 1882662 (6th 
Cir. Aug. 25, 2004). Plaintiff-Appellee United States filed 
suit against Defendant-Appellants property developers 
and architects for violation of the Fair Housing Act, 42 
U.S.C. §§ 3601 et seq., related to inaccessible front entry 
doors at 19 apartment buildings being developed by 
Defendant-Appellants. The district court preliminarily 
enjoined the construction and occupancy of the buildings. 
Defendant-Appellants appealed. The court of appeals 
affirmed the district court’s granting of preliminary relief 
holding that entrances are “common areas” required to be 
accessible under 42 U.S.C. § 3604(f)(3)(C)(i).

1www.westlaw.com.
2www.lexis.com.
3For a list of courts that are accessible through the World Wide Web, 
see www.uscourts.gov/links.html (federal courts) and www.ncsc.dni.
us/COURT/SITES/courts.htm#state (for state courts). See also www.
courts.net.

15For more analysis of the impact of cuts on rural housing programs, visit 
the Housing Assistance Council’s Web site at http://www.ruralhome.
org.
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Housing Choice Voucher Program — Enhanced 
Vouchers

Jeanty v. Shore Terrace Realty Assoc., 2004 WL 1794496 
(S.D.N.Y. Aug. 10, 2004). Plaintiff resident filed suit against 
Defendant project-based Section 8 property owner chal-
lenging Defendant’s refusal to accept Plaintiff’s enhanced 
Section 8 voucher as a violation of 42 U.S.C. § 1437f)(t). The 
district court declared that Defendant’s refusal to accept 
Plaintiff’s enhanced voucher violated 42 U.S.C. § 1437f)(t) 
and HUD regulations and permanently enjoined Defen-
dant to accept Plaintiff’s voucher and to renew Plaintiff’s 
lease so long as she retained the voucher and other condi-
tions are met.

Multifamily Housing Property Disposition Act

Dean v. Martinez, 2004 WL 2115605 (D. Md. Sept. 21, 2004). 
Plaintiff residents filed suit to challenge a plan by the 
Department of Housing and Urban Development (HUD) 
and local entities to demolish a federally assisted multi-
family housing development and replace it with a mix 
of market-rate and “affordable” units. Plaintiffs asserted 
that the plan violated the Multifamily Housing Property 
Disposition Act, 12 U.S.C. § 1701z-11, Fair Housing Act, 
42 U.S.C. §§ 3601, 3608(e)(5), and the Uniform Reloca-
tion Act, 42 U.S.C. §§ 4601, 4625. On parties’ motions for 
summary judgment, the district court, inter alia, granted 
partial summary judgment to Plaintiffs on their claim that 
HUD failed adequately to consider factors specified in the 
Disposition Act and remanded the matter to HUD for fur-
ther consideration.

Project-Based Section 8 Programs—Opt-Outs

Baker v. Property Investors of Connecticut, 2004 WL 2251848 
(D. Conn. Sept. 21, 2004). Plaintiff residents of a project-
based Section 8 property filed suit challenging the termi-
nation of Section 8 assistance at the property. The district 
court granted Defendant HUD’s motion to dismiss for 
lack of subject matter jurisdiction under Rule 12(b)(1), 
Federal Rules of Civil Procedure. In particular, the court 
concluded that the availability of enhanced vouchers and 
“the absence of an allegation that HUD denied or dimin-
ished Plaintiffs’ rights under the section 8 program in any 
tangible or substantial way” meant that Plaintiffs had not 
adequately alleged concrete harm sufficient on which to 
base their claims against HUD.

Fair Housing — Disability

McGary v. City of Portland, 386 F.3d 1259 (2004). Citing, 
inter alia, Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2002) 
and its recent decision in Giebeler v. M&B Assocs., 343 F.3d 
1143 (9th Cir.2003), the Ninth Circuit reversed an order by 
the U.S. District Court for the District of Oregon dismiss-
ing under Rule 12(b)(6), Federal Rules of Civil Procedure, 
claims by Plaintiff disabled homeowner against Defendant 
city under the Fair Housing Amendments Act, 42 U.S.C. 
§§ 3601 et seq., and state and local laws. Plaintiff alleged 
that by refusing to allow him additional time to clean his 
yard under a municipal nuisance abatement ordinance 
Defendant had failed to provide legally required reason-
able accommodation of his AIDS-related disability.

Housing Choice Voucher Program —  
Utility Allowances;  
Federal Courts — Private Right of Action

Johnson v. Hous. Auth. of Jefferson Parish, 2004 WL 2414095 
(E.D. La. Oct. 28, 2004). Plaintiff Housing Choice Voucher 
program participants filed suit against Defendant public 
housing authority and officers challenging Defendants’ 
failure to adjust voucher utility allowances since 1995 
despite increases in utility costs. Defendants moved to 
dismiss pursuant to Rule 12(b), Federal Rules of Civil 
Procedure. Distinguishing Wright v. City of Roanoke Rede-
velopment & Housing Authority, 479 U.S. 418 (1987), the dis-
trict court granted the motion, concluding, inter alia, that 
Plaintiffs had no private right of action to enforce the util-
ity allowance provisions of the voucher statute, 42 U.S.C.  
§ 1437f.

State Courts — Sovereign Immunity

Evans. v. Hous. Auth. of the City of Raleigh, 602 S.E. 2d 668 
(N.C. Sup. Ct. 2004). The Supreme Court of North Caro-
lina reversed an order by the Wake County Superior Court 
denying Defendant public housing authority’s motion to 
dismiss based on governmental immunity in a lead paint 
tort action brought by Plaintiff public housing resident. 
The state supreme court held that public housing authori-
ties are entitled to governmental immunity under state 
law. The supreme court remanded the matter to the dis-
trict court to make factual determinations as to whether 
Defendant had waived immunity in this case. n
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Recent Housing-Related  
Regulations and Notices

These regulations appeared in the Nov.–Dec. 2004 Bulletin.

The following are significant affordable housing-
related regulations and notices that the Department of 
Housing and Urban Development (HUD) and the Depart-
ment of Agriculture’s (USDA) Rural Housing Service 
(RHS) issued in October of 2004. For the most part, the 
summaries are taken directly from the summary of the 
regulation in the Federal Register or each notice’s introduc-
tory paragraphs.

Copies of the cited documents may be secured from 
various sources, including (1) the Government Printing 
Office’s Web site on the World Wide Web,1 (2) bound vol-
umes of the Federal Register, (3) HUD Clips,2 (4) HUD,3 and 
(5) USDA’s Rural Development Web page.4 Citations are 
included with each document to help you secure copies.

HUD Federal Register Final Rules

69 Fed. Reg. 62,164 (Oct. 22, 2004)
Participation in HUD’s Native American Programs by 
Religious Organizations; Providing for Equal Treatment of 
All Program Participants

Summary: This final rule removes barriers to the 
participation of faith-based organizations in HUD regu-
lations implementing the Indian HOME Program, the 
Indian Community Development Block Grant Program, 
the Indian Housing Block Grant Program, the Title VI 
Loan Guarantee Assistance Program, and the Section 184 
Loan Guarantees for Indian Housing Program. HUD has 
decided to adopt the June 21, 2004, proposed rule without 
change.

Effective Date: November 22, 2004.

69 Fed. Reg. 59,004 (Oct. 1, 2004)
Fair Market Rents for the Housing Choice Voucher  
Program and Moderate Rehabilitation Single Room  
Occupancy Program Fiscal Year 2005

Summary: Proposed FY 2005 Fair Market Rents 
(FMRs) were published in the Federal Register on August 
6, 2004. The proposed FMRs were calculated for the first 
time using 2000 Census data and new Office of Manage-
ment and Budget (OMB) metropolitan area definitions. 
Both changes in how FMRs were calculated had signifi-
cant impacts. A number of public comments from public 
housing agencies and major interest groups raised con-
cerns about the magnitude of FMR changes experienced 
by many areas. HUD is required by law to utilize the most 
recent available data in calculating FMRs, and all federal 
agencies are instructed to use current OMB metropolitan 
area definitions unless there are strong program reasons to 
use alternative definitions. As a result of public comments 

and further consideration of the proposed FMRs, HUD 
determined that there was sufficient reason to not use the 
new OMB metropolitan area definitions in calculating the 
final FY 2005 FMRs. The final FY 2005 FMRs provided in 
this publication are therefore based on the most recent 
available data but use the same FMR area definitions used 
in the FY 2004 FMR publication, which were based on old 
OMB metropolitan area definitions.

Effective Date: October 1, 2004.

69 Fed. Reg. 61,517 (Oct. 19, 2004)
Homeless Management Information Systems (HMIS) Data 
and Technical Standards Final Notice; Clarification and 
Additional Guidance on Special Provisions for Domestic 
Violence Provider Shelters

Summary: This notice clarifies and provides further 
guidance on the special provisions for domestic violence 
provider shelters participating in Homeless Management 
Information Systems (HMIS). This clarification and addi-
tional guidance follows issuance of the HMIS Data and 
Technical Standards Final Notice published on July 30, 
2004, and the HMIS Data and Technical Standards Draft 
Notice, published on July 22, 2003.

Effective Date: August 30, 2004.

69 Fed. Reg. 62,070 (Oct. 22, 2004)
Delegation of Authority for Multifamily Housing  
Mortgage and Assistance Restructuring

Summary: Effective October 1, 2004, the Secretary is 
delegating authority and responsibilities to the Assistant 
Secretary for Housing-Federal Housing Commissioner 
that were previously administered by the Director of 
HUD’s Office of Multifamily Housing Assistance Restruc-
turing.

Effective Date: October 1, 2004.

69 Fed. Reg. 62,071 (Oct. 22, 2004)
Revocation and Redelegation of Authority:  
Office of Affordable Housing Preservation

Summary: Under this notice, the Assistant Secretary is 
redelegating authority to carry out provisions of MAHRA 
to the General Deputy Assistant Secretary—Deputy Fed-
eral Housing Commissioner (General Deputy Assistant 
Secretary) and to staff within the Office of Affordable 
Housing Preservation.

Dates: Effective October 1, 2004.

69 Fed. Reg. 62,281 (Oct. 25, 2004)
Privacy Act of 1974; Notice of Matching Program:  
Matching Tenant Data in Assisted Housing Programs

Summary: Pursuant to the Computer Matching and 
Privacy Protection Act of 1988, as amended, and the Office 
of Management and Budget’s (OMB) Guidance on the 
statute, HUD is updating its notice of a matching program 
involving comparisons between income data provided by 
applicants or participants in HUD’s assisted housing pro-
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grams and independent sources of income information. 
The matching program will be carried out to detect inap-
propriate (excessive or insufficient) housing assistance 
under the National Housing Act, the United States Hous-
ing Act of 1937, Section 101 of the Housing and Com-
munity Development Act of 1965, the Native American 
Housing Assistance and Self-Determination Act of 1996, 
and the Quality Housing and Work Responsibility Act 
of 1998. The program provides for the verification of the 
matching results and the initiation of appropriate admin-
istrative or legal actions. This notice supplements the 
overview of computer matching for HUD’s assisted hous-
ing programs published in the Federal Register on March 9, 
2004. The March notice describes HUD’s program for com-
puter matching of its tenant data to: (a) The Social Security 
Administration’s (SSA’s) earned income and the Internal 
Revenue Service’s unearned income data; (b) SSA’s wage, 
Social Security, supplemental security income and special 
veterans benefits data; and (c) State Wage Information 
Collection Agencies’ wage and unemployment benefit 
claim information.

Effective Date: Computer matching is expected to 
begin November 24, 2004, unless comments are received 
which will result in a contrary determination, or forty days 
from the date a computer matching agreement is signed, 
whichever is later.

Comments Due Date: November 24, 2004.

69 Fed. Reg. 62,717 (Oct. 27, 2004)
Notice of Planned Closing of Portland, OR; Omaha, NE; 
Albuquerque, NM; and Birmingham, AL; Post-of-Duty 
Stations

Summary: This notice advises the public that the 
HUD Office of Inspector General (OIG) plans to close its 
Portland, Oregon; Omaha, Nebraska; Albuquerque, New 
Mexico; and Birmingham, Alabama post-of-duty stations, 
and also provides a cost-benefit analyses of the impact of 
these closures.

69 Fed. Reg. 62,992 (Oct. 28, 2004)
Notice of Regulatory Waiver Requests Granted for the 
First Quarter of Calendar Year 2004

Summary: Section 106 of the Department of Hous-
ing and Urban Development Reform Act of 1989 requires 
HUD to publish quarterly Federal Register notices of all 
regulatory waivers that HUD has approved. This notice 
contains a list of regulatory waivers granted by HUD dur-
ing the period beginning on January 1, 2004, and ending 
on March 31, 2004.

HUD PIH Notices

Notice PIH 2004-20 (HA) (Oct. 4, 2004)
Elimination of the Use of Code “5” in Line 3q of the Form 
HUD 50058 in Reporting Compliance with Public Hous-
ing Community Service and Self-Sufficiency Requirements

Summary: This notice eliminates the use of code “5” 
in line 3q of the Form HUD 50058 in reporting compli-
ance with Public Housing community service and self-
sufficiency requirements. Code “5” was used for public 
housing agencies to whom the community service require-
ments did not yet apply. As of October 31, 2003, all pub-
lic housing agencies should have a policy in effect for 
the community service or self-sufficiency requirements 
according to PIH Notice 2003-17 titled “Reinstatement 
of the Community Service and Self-Sufficiency Require-
ment.” Therefore, public housing agencies should no lon-
ger be selecting code “5” (option n/a) for line 3q of Form 
HUD-50058 since this will be an invalid response that will 
cause the form to be rejected by the PIC system.

Expires: October 4, 2005.

RHS Federal Register Notice

69 Fed. Reg. 62,639 (Oct. 27, 2004)
Notice of Funds Availability (NOFA) Inviting Applications 
for the Rural Community Development Initiative (RCDI)

Summary: This notice announces the availability of  
$6 million in grant funds for the RCDI program through 
the Rural Housing Service. Applicants must provide 
matching funds in an amount at least equal to the federal 
grant. These grants will be made to qualified intermedi-
ary organizations that will provide financial and technical 
assistance to recipients to develop their capacity and abil-
ity to undertake projects related to housing, community 
facilities, or community and economic development.

Dates: January 25, 2005. n



Here’s what the experts say about why the Bulletin is essential for 
advocates and attorneys… 

If you are representing clients on housing matters related to federal housing programs,  
it borders on malpractice not to subscribe to the Housing Law Bulletin.
Fred Fuchs, Attorney
Legal Aid of Central Texas, Austin, TX

The Housing Law Bulletin is an excellent resource for resident leaders, organizers and 
community-based groups.  It provides greater understanding of federal housing issues and 
information that promotes efforts to improve poor people’s housing rights.
Sandy Rollins
Texas Tenants Union

I read the Housing Law Bulletin religiously and use the materials to help teach my housing 
rights law class, to advise legal services attorneys in DC on housing issues, and to inform 
my work as a Public Housing Commissioner for the D.C. Housing Authority.
Lynn E. Cunningham, Associate Professor of Clinical Law
George Washington University Law School, Washington DC

I consider the Housing Law Bulletin as one of the essential resources that enables us to 
successfully understand housing law and represent our clients.
Rick Glassman, Managing Attorney
Harvard Legal Aid Bureau

The National Housing Law Project is the premier housing law organization in the country.  
No entity has done more to advance and protect the rights of the poor to decent and 
affordable housing.
Alan W. Houseman, Director
Center for Law and Social Policy
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The Housing Law Bulletin is essential for every law school library. It is an indispensable 
resource for students in property, poverty law, housing, benefits, and homelessness courses; 
for law review note and article writers; for clinicians working on housing cases; and for 
professors researching and writing about housing issues.
Florence Wagman Roisman, Michael McCormick Professor of Law
Indiana University School of Law, Indianapolis

I read the Housing Law Bulletin religiously and use the materials to help teach my housing 
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I consider the Housing Law Bulletin as one of the essential resources that enables us to 
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Rick Glassman, Managing Attorney
Harvard Legal Aid Bureau

The National Housing Law Project is the premier housing law organization in the country. 
No entity has done more to advance and protect the rights of the poor to decent and 
affordable housing.
Alan W. Houseman, Director
Center for Law and Social Policy



Here’s what the experts say about why the Bulletin is essential for 
PHAs and Housing Providers…

The well-researched analysis contained in the Housing Law Bulletin provides our agency 
with a broader understanding of housing issues, lets us know what pitfalls to avoid, and, 
most importantly, helps us provide better service to our clients. 
Sal Gonzalez, Housing Director
City of Oxnard, California

I strongly recommend the Housing Law Bulletin as a resource for current information on 
low-income federal housing programs and subsidies. Its regular news, thorough analysis, 
and thoughtful articles are extremely useful in helping non-profit and government housing 
providers to make their programs more effective and efficient.
Janet Falk, Executive Director 
California Housing Partnership Corporation

If you are representing clients on housing matters related to federal housing programs, it 
borders on malpractice not to subscribe to the Housing Law Bulletin.
Fred Fuchs, Attorney
Legal Aid of Central Texas, Austin, TX

I read the Housing Law Bulletin religiously and use the materials to help teach my housing 
rights law class, to advise legal services attorneys in DC on housing issues, and to inform 
my work as a Public Housing Commissioner for the D.C. Housing Authority.
Lynn E. Cunningham, Associate Professor of Clinical Law
George Washington University Law School, Washington DC


