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Washington Court Applies State
Anti-Discrimination Law to Sexual
Harassment Survivors in Housing

On October 15, 2013, the Washington State
Court of Appeals affirmed the lower court’s de-
cision to apply the Washington Law Against Dis-
crimination (WLAD) for the first time in a case
involving sexual harassment in housing. In Ta-
foya v. State of Washington, 311 P.3d 70 (Wash.
App. Oct. 15, 2013), the court ruled that sexual
harassment committed against a tenant by a
landlord constituted a discriminatory practice in
real estate transactions that violated WLAD.
Specifically, the court found that WLAD prohib-
ited sexual harassment when such conduct in-
terfered with the terms, conditions and privi-
leges of a rental agreement by preventing a ten-
ant’s use and enjoyment of the property. This
decision may also be useful to advocates in
states with similar anti-discrimination laws.

In Tafoya, Mary Gossard entered into a year-
long lease and rented a home from David and
Faris Tafoya. During her tenancy, Gossard en-
dured several months of sexual harassment,
including physical touching and sexually explicit
comments made by David Tafoya. Upon inform-
ing Faris about David’s inappropriate behavior,
Faris responded by telling Gossard that the ac-
cusations were untrue and that Gossard was the
one pursuing David. As a result, Gossard filed a
complaint with the Washington State Human
Rights Commission (Commission) against the

Tafoyas. After the Tafoyas received the notifica-
tion of the complaint and investigation, Gossard
claimed that the Tafoyas retaliated against her
by refusing to mow the lawn on the rental prop-
erty, endangering her cat’s safety and contact-
ing her ex-husband, against whom the Tafoyas
knew Gossard had obtained a protective order.
These actions by the Tafoyas, combined with
the sexual harassment, later caused Gossard to
move out of the home.

After investigating Gossard’s complaint, the
Commission filed an amended complaint, charg-
ing the Tafoyas with engaging in unfair practices
in real estate transactions under WLAD. After an
administrative hearing, the administrative law
judge (AL)) ruled that the Tafoyas engaged in
sex discrimination by sexually harassing Gossard
and further committed retaliatory acts. The
Commission also found that Faris aided and
abetted in perpetuating the sexual harassment.
Gossard was awarded actual and compensatory
damages, and the Tafoyas were also found li-
able for a $10,000 civil penalty.

The Tafoyas appealed the AL’s decision to
state court, which reduced Ms. Gossard’s dam-
ages, but otherwise affirmed the ALJ’s decision.
On further appeal, the Court of Appeals af-
firmed the ALJ’s decision, ruling that sexual har-
assment during a tenancy is an unfair practice
violating the WLAD because it impedes the
terms, conditions and privileges of a rental
agreement. In other words, sexual harassment
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in housing constitutes discrimination based on
sex because the conduct impairs a tenant’s full
use and enjoyment of the rental property. The
court also imputed liability to Faris as a landlord
who failed to take “reasonable investigative
and/or remedial action” after getting a harass-
ment complaint from a tenant.

In defending the complaint, the Tafoyas as-
serted that the WLAD’s coverage should be lim-
ited only to discriminatory practices that oc-
curred before entering into a lease, not ex-
tended to cover acts during the tenancy. The
court, however, rejected this argument as being
too narrow and leading to absurd results where
the survivor would have a discrimination claim
before she rented the property, but no claim if
she were sexually harassed after she rented and
resided in the property.

Furthermore, the Tafoyas contended that
David’s conduct was insufficiently pervasive to
support a viable sexual harassment claim. In
analyzing this argument, the Court of Appeals
examined cases interpreting the federal Fair
Housing Amendments Act (FHAA), which pro-
hibits sex discrimination in housing, as well as
employment discrimination cases, which pro-
vides the legal standard for determining
whether sexual harassment has occurred in the
workplace. The court stated that the FHAA was
similar to the WLAD in that it prohibited dis-
crimination in real estate transactions on the
basis of sex, and, therefore, WLAD, like the
FHAA, must be broadly construed to accomplish
the statute’s goals.

To determine the sufficiency of Gossard’s
sexual harassment claim, the court relied upon
a state court employment discrimination case.
Under that framework, the Commission had to
prove that the landlord’s conduct (1) was un-
welcome, (2) was because of the tenant’s sex,
(3) affected the terms, conditions, and privi-
leges of the rental property, and that (4) the
harassment was imputable to the landlord. The

landlords argued only that David’s conduct was
insufficiently severe and pervasive to affect the
third element — the use and enjoyment of the
property. Rejecting that assertion, the court
emphasized that the AL had found 14 instances
of inappropriate behavior by the Tafoyas, in-
cluding physical touching and sexually explicit
comments. The conduct was a regular occur-
rence when the tenant was home, resulting in
embarrassment, discomfort and fear.

In addition, Faris contended that she could
not be liable for David’s conduct because she
had little first-hand knowledge of the situation
and did not have much contact with Gossard.
However, the court stated that a landlord could
not avoid liability by choosing to ignore a ten-
ant’s complaint as Faris did. Therefore, the
court found that she was liable for discrimina-
tion because she refused to investigate a ten-
ant’s complaint concerning sexual harassment
and take appropriate action to stop the con-
duct.

The court also rejected as meritless the Ta-
foyas’ claim that David’s comments were pro-
tected First Amendment speech, because har-
assment speech is unprotected. Finally, the
court upheld the AL)’s award of emotional dis-
tress damages, holding that such damages can
be based upon nonexpert testimony under both
the WLAD and the FHAA. The tenant’s testi-
mony sufficiently established that she suffered
emotional distress because she was embar-
rassed, humiliated and afraid to be in her own
home. =

(Note to OVW grantees: The Office on Violence
Against Women, U.S. Department of Justice,
does not handle sexual harassment issues.)
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Ohio Federal Court Preserves
Survivor’s Discrimination Claims
Against Housing Providers

Kayla Dickinson, a disabled, African-
American mother of five, sued the Zanesville
Metropolitan Housing Authority (ZMHA), prop-
erty managers and landlords under the Fair
Housing Act (FHA) in the case Dickinson v.
Zanesville Metro. Hous. Auth.,
___F.Supp.2d___, 2013 WL 5487101 (S.D. Ohio
Sep. 30, 2013). Dickinson alleged that the de-
fendants evicted her from Coopermill Manor, a
ZMHA public housing complex, or otherwise
refused to rent to her because of domestic vio-
lence committed against her.

While living at Coopermill Manor from 2005
to 2006, Dickinson suffered extensive abuse by
the father of two of her children, Brandon So-
mers. At various times, Somers trespassed into
Dickinson's home, physically abused her, dam-
aged her property, threatened her and dis-
turbed other residents. On several occasions,
the police department was notified. Somers
was eventually arrested, convicted and sen-
tenced to one year in prison.

ZMHA security was slow to respond to Dick-
inson’s calls for help related to these incidents
of violence. In fact, when Dickinson attempted
to explain the danger that Somers posed,
ZMHA employees blamed Dickinson for the
incidents and merely advised her to “fix the
problem.” Furthermore, ZMHA staff did not
thoroughly investigate the accuracy of other
tenants’ complaints against Dickinson, and cre-
ated electronic records of the incidents that
blamed Dickinson for the disturbances. Even as
the violence escalated, ZMHA staff insisted
that Dickinson was at fault, ordered Dickinson
to “settle down and stop being a bother,” and
issued her a warning. Dickinson took whatever

steps were available to her to prevent the con-
tinued abuse, and also met with ZMHA's Hous-
ing Manager, Jerry Farson, to explain her situa-
tion. Farson informed Dickinson that ZMHA
would not protect her. Instead, he asked Dick-
inson to move out of ZMHA housing. Farson
threatened Dickinson with eviction if she did
not leave voluntarily. Afraid of losing all access
to public housing, Dickinson agreed to move
out, in exchange for preferential placement on
ZMHA's Section 8 voucher waitlist.

After ZMHA terminated Dickinson’s ten-
ancy, the housing authority demanded pay-
ment for alleged damages to the unit caused
by Somers before it would issue the Section 8
voucher. Dickinson reluctantly paid for the
damages. In the summer of 2009, Dickinson
tried to apply for housing with various prop-
erty management companies. She experienced
great delays in getting responses to her appli-
cations and, eventually, her applications were
denied. Dickinson learned that ZMHA had
been providing a negative reference to pro-
spective landlords. The reference letter stated
that Dickinson had been evicted because she
had damaged her public housing unit, created
physical hazards to the property, menaced her
neighbors, possessed weapons and drugs on
the property, and interfered with her
neighbors' rights. ZMHA also indicated that it
would not rent to Dickinson again.

Dickinson attempted to produce documen-
tation to demonstrate that she was a survivor
of domestic violence and that the alleged dis-
ruptions were a direct result of her abuser’s
actions. One of the property managers refused
to listen to Dickinson and stated, “It doesn't
matter. The fact of the matter is that | know
how you people are. You can be loud and ob-
noxious. You're family. You people stick to-
gether.” Other prospective landlords also
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denied Dickinson’s applications because of
ZMHA'’s negative reference letter.

In June 2010, Dickinson filed a housing dis-
crimination complaint with the State of Ohio.
After the Ohio Civil Rights Commission con-
ducted a preliminary investigation, it found no
probable cause of discrimination. On Novem-
ber 6, 2012, Dickinson filed a complaint in fed-
eral district court. In response, ZMHA filed a
motion to dismiss the case for failure to state a
claim, contending that: (1) ZMHA’s acts did not
rise to the level of discrimination, (2) the
claims were barred by the doctrine res judi-
cata, and (3) the claims were time-barred by
the statute of limitations. The defendant prop-
erty management company also asserted that
Dickinson had failed to state a claim under the
FHA, arguing that her allegations were too am-
biguous.

The court disagreed with ZMHA and con-
cluded that Dickinson had stated a claim under
the FHA for a pattern of intentional discrimina-
tion because the ZMHA’s actions interfered
with Dickinson’s ability to live at her residence
when she was forced to move. The court ob-
served that ZMHA was, or should have been,
aware that Dickinson experienced domestic
abuse; therefore, punishing her for her
abuser’s actions and ignoring its Violence
Against Women Act obligations could give rise
to a sex discrimination claim under the FHA.
The court also found the property manager’s
conduct and statements sufficient for Dickin-
son to state a prima facie case for discrimina-
tion. Additionally, the court disagreed that the
Ohio Civil Rights Commission’s decision would
not permit Dickinson’s claims to be pursued in
federal court because of the doctrine of res
judicata. To invoke res judicata, an administra-
tive body, in reaching the decision, must have
acted in a judicial capacity and the issues must
have been fully and fairly litigated. Here, the

State, in dismissing the complaint for lack of
probable cause, never engaged in formal pro-
ceedings and Dickinson never had the oppor-
tunity to litigate the issues.

Lastly, the court rejected ZMHA’s argument
that the lawsuit was time-barred by the two-
year statute of limitations. In applying the test
in Tolbert v. State of Ohio Dep’t of Transp., 172
F.3d 934, 940 (6th Cir. 1999), the court con-
cluded that ZMHA committed ongoing and
continuous discrimination such that every time
the housing authority issued the negative ref-
erence letter, that discriminatory act effec-
tively restarted the clock for the statute of
limitations. It did not matter that ZMHA’s dis-
criminatory acts occurred several years apart
from each other. Since the last alleged dis-
criminatory act occurred within the statute of
limitations, the court concluded that Dickin-
son’s complaint was not time-barred. There-
fore, the court denied defendants’ motions to
dismiss on all grounds, allowing Dickinson to
proceed with her lawsuit. =
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